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Court of Appeals of the District of Columbia 

___ 

No. 5042. | 

J. H. Darlington el al., Appellants, 


Robert H. Lucas, Commissioner of Internal Revenue. 

- i 

a Supreme Court of the District of Columbia. 

In Equity. j 

No. 49707. | 

J. H. Darlington, George Darlington, L. C. Kaiser, and 
the Consolidated Coach Corporation, a Corporation, 
Plaintiffs, 


David H. Blair, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court! of the 
District of Columbia, at the City of Washington, jin said 
District, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had in the above-ientitled 
cause, to wit : 

1 Bill of Complaint. j 

Filed April 18, 1929. ! 

In the Supreme Court of the District of Columjbia. 

Equity. No. 49707. j 

J. H. Darlington, George Darlington, L. C. Kaiser, and 
the Consolidated Coach Corporation, a Corporation, 
Plaintiffs, 

v. 

David H. Blair, Commissioner of Internal Revenue, 

Defendant. 

To the Supreme Court of the District of Columbia: 
Plaintiffs state as follows: 

1. The plaintiff, J. H. Darlington, is a citizen of the 
United States and a resident of Pittsburgh, Ajleghany 
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County, Pennsylvania and brings this suit in liis own right; 
the plaintiff, L. C. Kaiser, is a citizen of the United States 
and a resident of Pittsburgh, Alleghany Countv, Pennsvl- 

O 7 C7 • • 7 • 

vania, and brings this suit in his own right: the plaintiff, 
George Darlington, is a citizen of the United States and a 
resident of Keewatin, Itasca Countv, Minnesota, and brings 
this suit in his own right: the plaintiff, Consolidated Coach 
Corporation, is a corporation duly incorporated under the 
laws of the Commonwealth of Kentucky, and is authorized 
under its charter to sue and be sued, and brings this suit in 
its own right. 

2 2. The defendant, David H. Blair, is i the dulv 
qualified and acting Commissioner of Internal Reve¬ 
nue for the United States of America, and was so quali¬ 
fied and acting at all times hereinafter mentioned, and is 
sued herein as such Commissioner of internal Revenue. 

3. That prior to the year 1926, and until said year, the 
Blue Motor Coach! Lines was a corporation duly incor¬ 
porated under the laws of the Commonwealth of Kentucky, 
and was the owner of a franchise granted to it by the said 
Commonwealth, to operate a motor vehicle passenger line 
between the Cities of Louisville and Lexington, Kentucky, 
and was so engaged until the month of November, 1926. 

4. That on information and belief, from information fur¬ 
nished to plaintiffs by the defendant, the Blue Motor Coach 
Line filed with the Collector of Internal Revenue for the 
District of Kentucky, its income tax return for the taxable 
year 1926, which said return showed a net loss of $16,165.- 
83; that thereafter, to wit, on September 24, 1928, the de¬ 
fendant caused to be made an examination of the said in¬ 
come tax return of the said Blue Motor Coach Lines for the 
said taxable year 1926, and proposed to assess against said 
corporation, the sum of $10,368.61, income tax for said 
year; that on September 24, 1928, defendant notified said 
corporation of the said proposed assessment. Said letter 
is hereunto annexed and made a part hereof, marked Ex¬ 
hibit “A” 

5. That thereafter, to wit, on September, 1928, account 
00 C =2, the defendant assessed against the Blue Motor 
Coach Lines, and certified for collection to the Collector of 
Internal Revenue for the District of Kentucky, $10,368.61 

additional income taxes for the calendar vear 1926, 

3 and $924.24 interest thereon, for which sum the said 
Collector made demand of said corporation on the 
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— day of September 10- A copy of said demand is here¬ 
unto annexed and made a part hereof marked Exhibit “B”. 

6. That the plaintiffs, J. II. Darlington, L. C. Kaiser and 
George Darlington, were each stockholders of tjlie Blue 
Motor Coach Lines, and in November, 1926, said borpora- 
tion sold its franchise to operate busses for hire over the 
highway between Louisville, Kentucky, and Lexington, Ken¬ 
tucky. and a portion of its motor equipment to the plaintiff, 
Consolidated Coach Corporation, the consideration paid 
therefor being $50,000 in cash, and unsecured promissory 
notes in the sum of $50,000, the company’s common stock of 
the par value of $8,500, and the company’s preferred stock 
of the par value of $17,000; that the defendant, in determin¬ 
ing the tax liability of the Blue Motor Coach Lines as afore¬ 
said, valued the said promissory notes received by it from 
the plaintiff, Consolidated Coach Corporation, at $55,000, 
the said common stock at $8,500 and the said preferred 
stock at $17,000. 

7. That the said obligations did not have a to| 
value of $75,500 as determined by the defendant. 


tal cash 
but that 

the total fair market value of the same did not exceed $30,- 
000: that the defendant erroneously increased the taxable 
income of the said Blue Motor Coach Lines for the taxable 

assessed 
assessed 
for said 


year 1926, the sum of $46,500, and erroneously 
taxes against it on said sum: that the defendant 
against the said Blue Motor Coach Lines, taxes 
year in the sum of $6,142.50, and which the said borpora- 
tion did not owe. 

8. That on March 18, 1929, the defendant,| without 
4 previous notice to the plaintiffs, or any of them, or 
opportunity to be heard in protest thereof, notified 
the plaintiffs and each of them, by letter, that he proposed 
to assess against the plaintiffs, and each of them, gs trans¬ 
ferees, the sum of $10,368.61, together with interest thereon, 
being in each instance the amount of taxes alleged to be 
due and owing the United States of America by the said 
Blue Motor Coach lines for the year 1926. Copies of said 
letters are filed herewith and made parts hereof,j marked 
respectively, Exhibits “C”, “D‘ ? , “E”—=1 and “E’’— 
==2 ; that the sum demanded from each of the plaintiffs was 
the aggregate amount of taxes claimed to be owing bv the 
said Blue Motor Coach Lines as aforesaid, and the defend- 
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ant made demand of eaeli of the plaintilfs to pay said taxes 
for the reason, as, the defendant alleged, they were trans¬ 
ferees of the said Blue Motor Coach Lines. 

9. That the plaintiffs, J. II. Darlington, L. C. Kaiser and 
George Darlington were not the transferees of the said Blue 
Motor Coach Lines: that they did receive a portion of its 
assets as liquidating dividends, but that the sum received 
by them, after payment of the debts of said corporation, did 
not have a total cash value of $10,368.61, or any sum in 
excess of $2,000: that the plaintili, the Consolidated Coach 
Corporation, paid a full and adequate consideration for 
the assets of the Blue Motor (Mach Lines, and it is and was 
a transferee of the assets of said Company for value, but 
is in no way liable for the debts or taxes of said corpora¬ 
tion. 

10. That the defendant is proposing to assess and col¬ 
lect from the plaintiffs, the aggregate sum of $41,- 

5 474.44, together with interest amounting to a total 

of $3,69S.96, for a claimed liability of the Blue Motor 
Coach Lines amount ing to $10,368.61, and a claimed interest 


of $924.24. 

11. That the defendant, in proposing to make the assess¬ 
ment herein complained of, is acting arbitrarily, oppres¬ 
sively, and in violation of law. and will fix upon these plain¬ 
tiffs a charge for which there is before him no proof or 
justification. 

12. That the defendant is proceeding or attempting to 
proceed under the provisions of Section 280 of the Revenue 
Act of 1926, and Section 604 of the Revenue Act of 1928, 
which the plaintiffs are advised, as a matter of law, and 
therefore allege, are unconstitutional and void for the fol¬ 
lowing reasons: 

1. They authorize a tax not on income, without appor¬ 
tionment. 

.2. They deprive the plaintiffs of their property without 
due process of law. 

3. Thev are vague and indefinite. 

4. They confer judicial power on the Executive Branch 
of the Government. 

13. That while, the defendant in his notice to each of 
the plaintiffs of the proposed assessment calls attention 
to their right to petition the United States Board of Tax 
Appeals within si^ty days, for a redetermination of the 
deficiency as determined by the defendant, they now ex- 


R. H. LUCAS, COM MR. INT. REV. 


5 


pressly waive their right so to do, for the reason that 
said Board of Tax Appeals has decided in the appeal of 
Cap-pellivl v. the Commissioner, Decision 4763, promul¬ 
gated January 15, 1929, that any party appealing to it 
from the determination of a deficiencv under Section 280 
of the Revenue Act of 1926, waives the right to question 
the constitutionalitv of the law or laws under which 

6 said deficiencv mav he assessed. 

14. That they invoke the jurisdiction of tikis court 
because each of the plaintiffs has a common interest in 
the assessment proposed to be made by the defendant, and 
on the further ground that the collection of said sunjis would 
impose an unnecessary and unusual hardship on j each of 
them, and would take from the plaintiffs, and each |of them, 
large sums of money, which would cause great jfinancial 
embarrassment to them, and each of them, and impair their 
credit and the power to carry on the business in which 
they are engaged, which is the transportation of passengers 
as common carriers for hire, and on the further ground 
that the determination of the question herein involved re¬ 
quires consideration of the Constitution and lawls of the 
United States. j 

15. That the plaintiffs have no adequate reijnedy at 
law and can only obtain relief in a court of equity, and un¬ 
less said relief is granted, they will suffer great arid irrep¬ 
arable injury. 

Wherefore, the premises considered, the plainti:fs pray: 

1. That a subpoena issue out of this court commanding 
said defendant to appear and answer this bill of complaint. 

2. That a preliminary injunction issue enjoining and 
restraining the defendant from assessing or attempting to 
assess, or certifying for collection to any Collector of In¬ 
ternal Revenue the said sum of $10,368.61, or any other 

sum, or interest thereon, against the plaintiffs, or 

7 any of them, by reason of the plaintiffs, or any of 
them, being a transferee, or transferees of the assets 

of the Blue Motor Coach Lines. 

3. That a rule issue requiring the defendant j to show 
cause, on a day certain, why said preliminary injunction 
should not be issued. 

4. That on final hearing of this cause, a decree bfe entered 
permanently enjoining and restraining the defendant from 

2—5042a 
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assessing or attempting to assess, or certifying for collec¬ 
tion to anv Collector of Internal Revenue the said sum of 

w 

$10,368.61, or any other sum, or interest thereon, against 
the plaintiffs, or any of them, by reason of the plaintiffs, 
or anv of them, being a transferee, or transferees of the 
assets of the Blue Motor Coach Lines. 

5. That the plaintiffs, and each of them, may have such 
other and further relief as the nature of the case may re- 
quire, or as to the court mav seem proper. 

WOODWARD, HAMILTON & 
HOBSON, 

GEO. V. TRIPLETT, Jr., 

Attorneys for Plaintiffs. 

District of Columbia, ss: 

George V. Triplett, Jr., being first duly sworn, says that 
he is attorney for the plaintiffs in the above entitled cause; 
that he has read the foregoing bill of complaint by him 
subscribed as such attorney; that he makes this verifica¬ 
tion for the reason that all of the plaintiffs are non-resi¬ 
dents of and absent from this jurisdiction: that the matters 
and things set forth in said bill of complaint are 
8 true as affiant verily believes. 

GEO. V. TRIPLETT, J8. 

Subscribed and sworn to before me, a Notary Public, 
this 18th dav of April, 1929. 

[seal.] ; WILLIAM A. JAMESON, 

Notary Public , D. C. 
My commission expires March 12, 1932. 

Exhibit “ A” 

(1640M.) Form NP-3. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address Reply to Commissioner of Internal Revenue and 
Refer to-. 

Blue Motor Coach Lines, Sep. 24, 1928. 

825 Inter-Southern Building, 

Louisville, Kentucky. 

Sirs: 

In accordance with the provisions of Section 279 (a) of 
the Revenue Act of 1926, there has been assessed against 
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you an income and profits tax amounting to $10,3^)8.61 for 
the taxable year 1926, the details of which are set forth in 
the attached statement. 

In accordance with the provisions of Section 274 
9 (a) of the same act, you are allowed sixty dhys (not 

counting Sunday as the sixtieth dav) from [the date 
of the mailing of this letter within which to file aj petition 
with the United States Board of Tax Appeals, contesting 
in whole or in part the correctness of this determination. 

However, if you acquiesce in this determination,! you are 
requested to execute the inclosed Form 866 and forward 
both original and duplicate to the Commissioner of [Internal 
Revenue, Washington, D. C., for the attention of TT:C:P-7. 
Respectfullv, 

D.H. BLAIR, I 

Commissioner, 
By C. B. ALLEjs 1 , 

Deputp Co m mis.poner. 

Enclosures: Statement, Form 866, Form 882. 


Statement. 

IT:AR :A-5. MLB-60D. | 

Sep. 24j 1928. 

In re Blue Motor Coach Lines, 825 Inter-Southerjn Build¬ 
ing, Louisville, Kentucky. 


Year. 

1925 

1926 . 


Total 


Deficiency in tax. 

Node 

$10,368.61 

$10,3^8.61 


1925. 


No change in tax liability. Tax reported oi^ return, 
$716.84. | 

1926. 

Net loss reported on return.($16,165.83) 

Addition: Value of franchise used in arriving 
at loss claimed on sale of assets. 9^,970.37 

i 

-!- 

Net income as adjusted. $7^,804.54 
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10 Explanation of Change. 

The item of franchise amounting to $92,970.37, has been 
disallowed in the computation of profit and loss since the 
cost has not been established. Article 1591, Regulations 69. 

Computation of Tax. 

Net income as adjusted subject to tax at 13%% . $76,804.54 

Income tax at 13%%. 10,368.61 

Tax previously assessed ....... None 


Deficiency in tax . $10,368.61 

Blue Motor Coach Lines. Statement. 

Pavment should not be made until a bill is received from 
the Collector of Internal Revenue for your district, and 
remittance should then be made to him. 

11 Exuibit “B”. 

Second Notice and Demand for Income Tax. 

United States Internal Revenue Service. 

Demand is hereby made for payment of taxes stated on 
this notice. Beginning on the due date stated below, in¬ 
terest will accrue at the rate of 1 per cent per month until 
paid. If payment of tax and interest is not received within 
ten days, the Act provides that collections with costs shall 
be made by seizure and sale of property. 

Due date: Oct. 5, 1928. 

To the Director of Internal Revenue of Louisville, Kv.: 

I inclose the amount of tax shown below plus interest 


as follows: 

Tax . $. 

Interest . 

Total tax and Interest. $. 


(Date:) 


(Signature of taxpayer:) 
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Nome and a rid re;:* 

Blue Motor Coach Lines, 825 In¬ 
ter-Southern Bldg., Louisville 

Ivy. . . 

Int/to 9/8/28. 


Items 


Total 


Assessment 


10,368.61 11,290 85 

922 21 Int.! 37.64 


\ 1,328.49 

Sept. 00 C #2. | 

Return this form with remittance. 

Government Printing Office. 2-13167. 

12 “ Exhibit C.” 

i 

NP—2. 


Treasury Department, Washington 

Office of Commissioner of Internal Revenue. 

Address reply to Commissioner of Internal Revenue and 
Refer to-. 

March ISl 1929. 


Mr. J. H. Darlington, 

916 Manchester Boulevard, 
Pittsburgh, Pennsylvania. 

Sir : 


i 


In accordance with Section 274 of the Revenue Act of 
1926, vou are advised that the determination of tour tax 
liability for the year 1926 discloses a deficiency | of $10,- 
36S.61 as shown in the statement attached, as transferee 
of the Blue Motor Coach Lines, Louisville, Kv., unjder Sec¬ 
tion 280 of said Act. j 

The section of the law above mentioned allow^ you to 
petition the United States Board of Tax Appeals within 
sixtv da vs (not counting Sundav as the sixtieth ddv) from 
the date of the mailing of this letter for a redetermination 
of vour tax liabilitv. 

However, if you do not desire to petition, you! are re¬ 
quested to execute the inclosed Form 866 and forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of lT:C:P-7. 
The signing of this agreement form will expedite the clos- 
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ins: of vour return bv permitting an earlv assessment of 
any deficiencies and preventing the accumulation of in¬ 
terest charges, since the interest period terminates thirty 
davs after filing the agreement form, or on the date as- 
sessment is made; whichever is earlier; whereas if no 
agreement is filed, interest will accumulate to the date of 
assessment of the deficiencies. 

Respectfully, 

D. H. BLAIR, 

Commissioner., 
ByC. B. ALLEN, 
Deputy Commissioner. 

Inclosures: Statement, Form 866, 882 


.) 


Statement. 

IT :E :RR-280. JEM-601). 


In re Mr. J. II. Darlington, 916 Manchester Boulevard, 

Pittsburgh, I Ymnsylvania. 

Year, 1926: Deficiency in Tax, $10,368.61. 

Under authorin' ,of Section 280 of the Revenue Act of 

* 

1926 there is proposed for assessment against you the 
amount of $10,368.61 constituting vour liabilitv as trails- 
feree of the assets of the Blue Motor Coach Lines, 825 In¬ 
ter-Southern Building, Louisville, Kentucky, for unpaid 
income tax in the above amount due from said corpora¬ 
tion (plus any accrued penalty and interest) for the year 
1926 as shown bv the following statement: 

.($16,165.83) 


Net loss reported on return . 

Addition: Value of franchise used in arriving 
at loss claimed on sale of assets. 92,970.37 


Net income as adjusted. .. 


$76,804.54 


Explanation of Change. 

The item of franchise amounting to $92,970.37, has been 
disallowed in the computation of profit and loss since the 
cost has not been established. Article 1591, Regulations 
69. 
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Computation of Tax. 

i 

Net income as adjusted subject to tax at 
131/2%. $76,804.54 


income tax at 13V*>% 
Tax previously assessed 


$10,368.61 
I None 


Deficiency in tax . $10,368.61 


Section 281 of the Revenue Act of 1926 provides that 
notice of a deficiency or other liability if mailed to the 
taxpayer or other person subject to liability at his last 
known address shall be sufficient for the purposes of this 
title, even if such taxpayer or other person is deceased 
or is under a legal disability, or, in the case of a corpora¬ 
tion, has terminated its existence. 


14 Exhibit “DA’ 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 
Address reply to Commissioner of Internal Revjenue and 
refer to-. 

March 1$, 1929. 

Consolidated Coach Corporation, 

Lexington, Kentuckv. 

Sirs: 

In accordance with Section 274 of the Revenr 
1926, vou are advised that the determination of 
liabilitv for the vear 1926 discloses a deficiencv 
368.61, as shown in the statement attached, as t 
of the Blue Motor Coach Lines, Louisville, Kv., u 
tion 280 of said Act. 

The section of the law above mentioned allows you to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth djxy) from 
the date of the mailing of this letter for a redeteijmination 
of your tax liabilitv. 

However, if you do not desire to petition, you are re¬ 
quested tb execute the inclosed Form 866 and forward both 


I 

ile Act of 

i 

!your tax 
‘of $10,- 
ransferee 
ider Sec- 


i 
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original and duplicate to the Commissioner of Internal 
Revenue, Washington, I). C., for the attention of IT :C:P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of in¬ 
terest charges, since the interest period terminates thirty 
da vs after filing the agreement form, or on the date assess- 
ment is made, whichever is earlier: whereas if no agree 
ment is filed, interest will accumulate to the date of assess¬ 
ment of the deficiencies. 

Respectfully, 

D. H. BLAIR, 

Commissioner ., 
ByC. B. ALLEN, 
Deputy ( 1 ommissinner. 

Inclosures: Statement, Form 866, Form 882. 


15 


Statement. 


It:E:RR-2S0. JEM-60D. 

In re Consolidated Coach Corporation. Lexington, 

Kentuekv. 


Year, 1926: Deficiency in Tax, $10,368.61. 

Under authority of Section 280 of the Revenue Act of 
1925 there is proposed for assessment against you the 
amount of $10,368.61 constituting vour liability as trans- 
feree of the assets of the Blue ]\Iotor Coach Lines, 825 In¬ 
ter-Southern Building, Louisville, Kentucky, for unpaid in¬ 
come tax in the above amount due from said corporation 
(plus any accrued penalty and interest) for the year 1926 
as shown bv the following statement: 

Year, 1926: Deficiency in Tax, $10,368.61. 

Net loss reported on return.($16,165.83) 

Addition: Value of franchise used in arriving 
at loss claimed on sale of assets. 92,970.37 


Net income as adjusted. 


$76,804.54 
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Explanation of Change. 

The item of franchise amounting to $92,970.37, lias been 
disallowed in the computation of profit and loss since the 
cost lias not been established. Article 1591, Regulations 69. 

i 

Computation of Tax. 

Xet income as adjusted subject to tax at 
13i/o % .. $76,804.54- 


Income tax at 13t/o% . 
Tax previously assessed 

Deficiencv in tax 


$1(0,368.61 


iNone 


$10,368.61 


Section 281 of the Revenue Act of 1926 provides [that no¬ 
tice of a deficiencv or other liabilitv if mailed to the tax- 
payer or other person subject to liability at his las^: known 
address shall be sufficient for the purposes of this tijde, even 
if such taxpayer or other person is deceased or is kinder a 
legal disability, or, in the case of a corporation, has termi¬ 
nated its existence. 

16 Exhibit “E” rrl. 

11 i 

Treasury Department, Washington. j 

Office of Commissioner of Internal Revenue. 
Address reply to Commissioner of Internal Revenue and 
refer to-. 

March 18, 1929. 

Mrs. L. C. Kaiser, 

% Pioneer Yellow Stages Company, 

Pittsburgh, Pennsylvania. j 

Sir : | 

In accordance with Section 274 of the Revenue Act of 
1926, vou are advised that the determination of tour tax 
liability for the year 1926 discloses a deficiency of $10,- 
368.61, as shown in the statement attached, as transferee 
of the Blue Motor Coach Lines, Louisville, Ky., under Sec¬ 
tion 280 of said Act. 
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The section of tlie law above mentioned allows vou to 
petition the United States Hoard of Tax Appeals within 
sixtv da vs (not counting Snndav as the sixtieth dav) from 
the date of the mailing of this letter for a redetermination 

of vour tax liability. 

• * 

However, if yon do not desire to petition, you are re¬ 
quested to execute the inclosed Form 866 and forward both 
original and duplicate to tlie Commissioner of Internal 
Revenue, Washington, I). C.. for the attention of IT:C:P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of in¬ 
terest charges, since the interest period terminates thirty 
days after filing the agreement form, or on the date as¬ 
sessment is made, whichever is earlier: whereas if no 
agreement is filed, I interest will accumulate to the date of 
assessment of the deficiencies. 

Respectfully, 

1). H. BLAIR, 

Commissioner. 

By C. B. ALLEN, 

i Deputy Commissioner. 

Inclosures: Statement, Form 866, Form 882. 
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IT :E :RR-280. JEM-601). 
Statement. 


In re Mr. L. C. Kaiser, c/o Pioneer Yellow Stages Co., 

Pittsburgh, Pennsvlvania. 

Year. 1926: Deficiency in Tax, $10,368.61. 

Under authority of Section 280 of the Revenue Act of 
1926, there is proposed for assessment against you the 
amount of $10,368.61 constituting vour liability as trails- 
feree of the assets of the Blue Motor Coach Lines, 825 
Inter-Southern Building, Louisville, Kentucky, for unpaid 
income tax in the above amount due from said corporation, 
(plus any accrued penalty and interest) for the year 1926, 
as shown bv the following statement: 

Net loss reported on return. ($16,165.83) 

Addition: Value of franchise used in arriving 
at loss claimed on sale of assets. 92,970.37 


Net income as adjusted 


$76,804 54 
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Explanation of Change. 


The item of franchise amounting to $92,970.37, | has been 
disallowed in the computation of profit and loss jsince the 
cost has not been established. Article 1591, Regulations 
69. 

i 

Computation of Tax. 

Net income as adjusted, subject to tax at 13M>% $[76,804.54 


Income tax at 13. $}l0,368 61 

Tax previously assessed. None 


Deficiency in tax. $jl0,368.61 

Section 281 of the Revenue Act of 1926 provides that 
notice of a deficiency or other liability if mailed tb the tax¬ 
payer or other person subject to liability at his lajst known 
address shall be sufficient for the purposes of this title, 
even if such taxpayer or other person is deceased or is 
under a legal disability, or, in the case of a corporation, has 
terminated its existence. 
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Exhibit “E” 



Treasury Department, Washington. 

March 1^, 1929. 

Mr. George Darlington, 

Hibbing, Minnesota. 

Sir : | 

In accordance with Section 274 of the Revenuje Act of 
1926, you are advised that the determination of jyour tax 
liabilitv for the vear 1926 discloses a deficiency of| $10,368.- 
61 as shown in the statement attached, as transferee of the 
Blue Motor Coach Lines, Louisville, Ky., under Section 280 
of said Act. 

The section of the law above mentioned allowjs you to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth d^iy) from 


i 

l 

I 
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the date of the mailing of this U*tt• • r for a redetermination 

o 

of vour tax liabilitv. 

• • 

However, if you do not desire to petition, you are re¬ 
quested to execute the inclo>ed form 86(5 and forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, I). ('., for tin* attention of lT:C:P-7. 
The signing of this, agreement form will expedite tile clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of interest 
charges, since the interest period terminates thirty days 
after filing the agreement form, or on the date assessment 
is made, whichever is earlier: whereas if no agreement is 
filed, interest will accumulate to the date of assessment of 
the deficiencies. 

Respectfullv, 

D. H. BLAIR, 

Commissioner , 

(Signed) By C. B. ALLEX, 

Deputy Cotnmissioner. 

Inclosures: Statement, Form 866, Form 882. 
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Statement. 


IT :E :RR-280. JEM-60D. 


In re Mr. George Darlington, Ribbing, Minnesota. 


Year, 1926: Deficiency in Tax, $10,368.61. 

Fnder authority of Section 280 of the Revenue Act of 
1926 there is proposed for assessment against you the 
amount of $10,368.61 constituting vour liabilitv as trails- 
force of the assets of the Blue Motor Coach Lines, 82b 
Inter-Southern Building, Louisville, Kentucky, for unpaid 
income tax in the above amount due from said corporation 
(plus any accrued penalty and interest) for the year 1926 
as shown bv the following statement: 

Xet loss reported on return...($16,165 83) 

Addition: Value of franchise used in arriving 
at loss claimed on sale of assets. 92,970.37 


Xet income as adjusted 


$76,804 54 
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Explanation of Change. 


The item ot‘ franchise amounting to $92,970.37 |lias been 
disallowed in the computation of protit and loss |since the 
cost has not been established. Article 1591, Regulations 
69. 

Computation of Tax. j 

Xet income as adjusted, subject to lax at 13 l /> c /c $|6,804.54 


Income tax at 13V2%. . . 
Tax previously assessed 

Deficiency in tax 


.0,368 61 
Xbne 

$ jo, 368 .61 


Section 281 of the Revenue Act of 1926 provides that 
notice of a deficiency or other liability if mailed to the tax- 
payer or other person subject to liability at his last known 
address shall be sufficient for the purposes of this title, even 
if such taxpayer or other person is deceased or isj under a 
legal disability, or, in the case of a corporation, lifts termi¬ 
nated its existence. 
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Motion to Dismiss. 
Filed April 30, 1929. 


* 


% 


i * 


Xow comes the defendant David H. Blair, Commissioner 
of Internal Revenue bv Leo A. Rover, United Stlates At- 
torney in and for the District of Columbia, his attorney, 
and moves to dismiss the petition filed herein jand for 
grounds thereof says: 

1. Plaintiff has a plain, adequate and complete remedy 
at law. 

2. Section 604 of the Revenue Act of 1928 prohibits the 
maintaining in any court of a suit for the purpose of re¬ 
straining the assessment or collection of the amount of the 
liability, at law or in equity, of a transferee of property of 
a taxpayer in respect of any income, war-profits! excess- 
profits, or estate tax. 
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3. The petition sets forth no facts which, if true, would 
entitle the plaintiff to the relief prayed for in a Court of 
Equity. 


LEO A. ROVER, 

United States Attorney, 
JOHN W. FIHELLY, 
Assistant United States Attorney , 
CHAS. T. HEXDLER, 

Special Attorney , Internal Revenue, 

Attorneys for Defendant. 


Memorandum Opinion. 
Filed June 27, 1929. 


*#*#*## 


I do not think that this case presents any such excep¬ 
tional features that would justify the issuance of an in¬ 
junction. If !the provisions of the Act of 1926 be 
21 unconstitutional the plaintiff has an adequate remedy 
by paying the tax and recovering the amount paid 
from the government; if constitutional then of course the 
plaintiff is liable. 

BAILEY, J. 

Decree Denying Temporary Injunction, &c. 

Filed July 1, 1929. 

V 7 

#••••#* 

This cause came on to be heard on the application of the 
plaintiffs for a temporary injunction and on the motion 
filed by the defendant to dismiss the bill, and after argu- 
ment by counsel and upon consideration by the court, 

It is this 1st day of July, A. D. 1929, adjudged, ordered, 
and decreed that the application of the plaintiffs for a 
temporary injunction be, and the same hereby is, over¬ 
ruled and denied; that the motion of the defendant to dis¬ 
miss the bill of complaint be granted; and that the bill of 
complaint be, and the same hereby is, dismissed with costs. 

By the Court: 

! JENNINGS BAILEY, 

Associate Justice. 


I 
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From tlie foregoing* decree the plaintiffs appeal! to the 
Court of Appeals of the District of Columbia and bjond for 
costs on appeal is fixed in the sum of one hundred dollars 
or fifty dollars cash deposit. 

JENNINGS BAILED, 

Justice. 


09 


Motion to Substitute Party Defendant. 

i 

i 

Filed July 16, 19*29. 


Come now the plaintiffs by their attorneys, George V. 
Triplett, Jr. and Woodward, Hamilton and Hobson, and 
suggest to the Court the resignation of defendant Dhvid H. 
Blair as Commissioner of Internal Revenue, and jthe ap¬ 
pointment and qualification of Robert H. Lucas hs such 
Commissioner, and move the Court to substitute tl^e name 
of Robert II. Lucas in lieu of the name David H. Blair, as 
Commissioner of Internal Revenue, partv defendant. 

GEO. V. TRIPLETT, Jr., * I 

WOODWARD, HAMILTON & HOBSOSf, 

Attorneys for Plaintiffs. 

No objection. 

NEIL BURKTNSHAW, J 

Asst. U. S. Atty ., 

CHAS. T. HENDLER, ! 

Special Atty., Internal Revenue, 

Attorneys for Defendant. 

Order Substituting Party Defendant. 

Filed Julv 16, 1929. 

***** * j* 

The plaintiffs herein by tlieir counsel, having mqved the 
Court to substitute the name of Robert H. Lucas inj lieu of 
David H. Blair, Commissioner of Internal Revenue, as 
party defendant, and it appearing to the Court that jcounsel 
for defendant has consented thereto, it is by the Cobrt this 
16th day of July, 1929, 
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Adjudged, ordered and decreed that Robert H. Lucas, 
Commissioner of Internal Revenue, be and he hereby 
is substituted as party defendant in lieu of David H. 


Blair 


JBXX1XGS BAILEY, 

Justice. 


Memorandum. 


July 16,1929.—$50.00 deposited in lieu of bond on appeal. 

Assignment or Errors. 

Filed July 16, 1929. 


The Court erred as follows: 

1. In sustaining defendant's motion to dismiss plaintiffs’ 
bill of complaint and in entering a final order dismissing 
said bill of complaint. 

2. In holding that the plaintiffs have a plain, adequate 
remedv at law. 

3. In holding that Section 604 of the Revenue Act of 
1928 prohibits the maintenance of a suit to restrain the as¬ 
sessment or collection of the amount of the liability, at law 
or in equity, of a transferee of the assets of the taxpayer 
in respect of any income, war profits, excess profits, or 
estate tax. 


4. In failing to hold Sec. 280 of Revenue Act of 1926 
is unconstitutional. 

5. In holding that the plaintiffs’ bill of complaint is 
without equity. 

GEO. V. TRIPLETT, Jr., 
WOODWARD. HAMILTON & 
HOBSON, 

Attorneys for Plaintiffs. 


24 Service of a copy of the foregoing assignment of 
errors acknowledged this 15 dav of Julv, 1929. 

NEIL BURKINSHAW, 

Asst. U. S. Atty., 
CHAS. T. HENDLER, 

Special Atty , Internal Revenue, 
i Attorney for Defendant. 
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Designation of Record. 

Filed July 16, 1929. | 

* # # # # # * 

The clerk of the Court will please include in | the tran¬ 
script of record on the appeal of the plaintiffs! from the 
final order of July 1, 1929, dismissing plaintiff’s bill of 
complaint, the following: 

1. Bill of Complaint, filed herein April IS, 19*49. 

2. Defendant’s motion to dismiss, filed April 20, 1929. 

3. Memorandum of Mr. Justice Bailev, filed!June 29, 

1929. ’ j 

4. Final order granting’ motion to dismiss and dismissing 
the bill of complaint entered July 1, 1929, notation of ap¬ 
peal and fixing of appeal undertaking at $100.00 jor a cash 
deposit of $50.00 in lieu thereof. 

5. The assignment of errors. j 

6. Motion and order substituting defendant. ! 

7. This designation. 

GEO. V. TRIPLETT, Jr.. : 
WOODWARD, HAMILTON & 
HOBSON, | 

Attorneys for Plaintiffs. 

Service of a copy of the foregoing designation bf record 
acknowledged this 15 dav of Julv, 1929. 

NEIL BTJRKINSHAW, ! 

Asst. U. S. Att\j.. 

CHAS. T. HENDLER, 

I 

Special Attorney, Internal Revenue , 

Attorneys for Defendant. 

25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: j 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the fbregoing 
pages numbered from 1 to 24, both inclusive, to ije a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is rmjide part 
of this transcript, in cause No. 49707, wherein J. H. Darl¬ 
ington et al. are Plaintiffs and David H. Blair, pommis- 
sioner of Internal Revenue, is Defendant, as the ^ame re¬ 
mains upon the files and of record in said Court.! 
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In testimonv whereof, I hereunto subscribe niv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 5th day of September, 1929. 

[Seal Supreme Court of the District of Columbia. 1 

* FRAXK E. CUNNINGHAM, 

( 1 lerk , 

By CHAS. B. COELIX, 

Assistant Clerk. 

Endorseil on cover: District of Columbia Supreme Court. 
No. 5042. J. H. Darlington et ah. Appellants vs. Robert 
H. Lucas, Commissioner of Internal Revenue. Court of 
Appeals District of'Columbia. Filed Sept. (>, 1929. Henrv 
W. Hodges, Clerk. 
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No. 5042. 


J. H. Darlington, George Darlington, L. <p. Kaiser, 
and the Consolidated Coach Cor¬ 
poration, Appellants , 

I 

i 

i 

vs . I 

Robert H. Lucas, Commissioner of Internal 

Revenue, Appellee. 


BRIEF FOR APPELLANTS. 


STATEMENT OF FACTS. 

This is an appeal from the action of the Supreme 
Court of the District of Columbia in dismissing the 
Bill of Complaint filed by appellants to restrain the 
Commissioner of Internal Revenue from leVying an 

i 

assessment against them under the provisions of 
Section 280 of the Revenue Act of 1926, as trans¬ 
ferees of the assets of the Blue Motor Coach Lines, 

i 

a dissolved Kentucky corporation. 

The facts are set forth in the bill of complaint 
(R. 1). The appellants, J. H. Darlington and L. C. 
Kaiser, are residents of Allegheny County, Pennsyl- 
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vania; the appellant, George Darlington, is a resi¬ 
dent of Itasca Comity, Minnesota; the appellant, 
Consolidated Coach Corporation, is a Kentucky cor¬ 
poration. 

Prior to 1926 the Blue Motor Coach Lines owned 
a franchise to operate motor vehicle passenger lines 
between Louisville and Lexington, Kentucky. The 
appellants, J.H. Darlington, L. C. Kaiser and George 
Darlington, were stockholders of this corporation. 
In 1926 the appellant, Consolidated Coach Corpora¬ 
tion, acquired from the Blue Motor Coach Lines a 
portion of its assets in consideration of certain cash, 
notes and stock. The Blue Motor Coach Lines dis¬ 
solved, and the appellants, J. H. Darlington, L. C. 
Kaiser and George Darlington, received a portion 
of its assets as liquidating dividends, the amounts so 
distributed, however, being alleged to be not in excess 
of $2,000.00. 

On SejDtember 24, 1928, the Commissioner of In¬ 
ternal Revenue assessed against the Blue Motor 
Coach Lines additional income tax for the year 1926 
amounting to $10,368.61, and interest amounting to 
$924.24. On March 18,1929, without previous notice 
to any of the appellants, the Commissioner mailed to 
each of them a 60-day letter, proposing to assess 
against each of them, as a transferee of the assets of 
the Blue Motor Coach Lines, the sum of $10,368.61, 
plus interest of $924.24, pursuant to Section 280 of 
the Revenue Act of 1926 (R., pp. 11, 13, 15). Each 
of said letters was sent independently of the others 



without respect to adjustment by contribution, the 
aggregate total assessed being $41,474.44, \jith in¬ 
terest of $3,698.96, on an alleged primary liability of 
$10,368.61. 


The bill of complaint, after attacking the primary 

i 

assessment against the Blue Motor Coach L|nes, as 
erroneous, and alleging that the appellants were not 
the transferees of the assets of said company, asked 
the court to enjoin the Commissioner of Internal 

i 

Revenue from making the said assessments iagainst 
the appellants, and as a ground for this relief alleged 
that Section 280 of the Revenue Act of 1926 ivas un- 
constitutional and void, and that they had n|o plain 
and adequate remedy at law. They furthejr ques¬ 
tioned the constitutionality of Section 604 of tlie Rev¬ 
enue Act of 1928, which prohibits a suit to restrain 
an assessment against a transferee under the provi¬ 
sions of Section 280 of the Revenue Act of 1926. 

The defendant moved to dismiss the bill 6f com- 

! 

plaint (R. 17), which motion was granted by the 
court on July 1, 1929 (R. 18). From the ordier dis¬ 


missing the appellants’ bill of complaint this 
is prosecuted. 


appeal 


ASSIGNMENT OF ERRORS. 

The appellants rely upon the following errors in 
the court below: 

1. In failing to hold that Section 280 of tijie Rev¬ 
enue Act of 1926, authorizing the assessment and 
collection of the liability, at law or in equity, of a 
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transferee of property of a taxpayer, in respect of 
the tax imposed by any income, excess profits or war 
profits tax act, is unconstitutional. 

2. In failing to hold that Section 604 of the Rev¬ 
enue Act of 1928, which prohibits the maintenance of 
a suit to restrain the assessment or collection of the 
amount of the liability, at law or in equity, of a trans¬ 
feree of assets of a taxpayer in respect of any in¬ 
come, war profits, excess profits or estate tax, is un¬ 
constitutional. 

3. In holding that appellants have a plain and 
adequate remedy at law. 

ARGUMENT. 

I. 

Sections 280 of the Revenue Act of 1926, and 604 of the 
Revenue Act of 1928 are Unconstitutional. 

Prior to the passage of Section 280 of the Revenue 
Act of 1926, the Government had an adequate remedy 
in either law or equity to collect taxes from a trans¬ 
feree of a taxpayer's property, the transferee in such 
a case having available all the rights afforded such 
persons growing out of the relationship of trans¬ 
feror, creditor and transferee. 

United States v. Fairall, 16 Fed. Rep. (2d) 328, 
6 A. F. T. R. 6457; 

Capps Mfg. Company v. United States, 15 Fed. 
(2d) 528, 6 A. F. T. R. 6354; 

Updike v. United States, 8 Fed. (2d) 913. 


5 


Under these remedies, the transferor had to be 
sued in a court of competent jurisdiction wl^ere the 
transferee lived, had its home office or was j served 
with process. He was also relieved of the butden of 


proof, had the right to plead set-off, counterclaim, 


enforce contribution from associates and recover 
against his transferor. He also had the right to 

I 

trial by jury in jurisdictions where allowable or to 
have his liability determined according to equitable 
principles. Section 280 destroys all of thes^ rights 
and, under its provisions, the executive branch of the 
Government has the drastic power to proceed jagainst 
a transferee in the same form and manner as against 


a transferor taxpayer without any judicial review by 
a court of its action except on questions of ldw aris¬ 
ing under a decision of the Board of Tax Appeals. 

| 

The Court of Appeals of Kentucky in the case of 
Barbour, Sheriff, v. Louisville Board of Tijade, 82 
Ky. 652, said: ! 


“When any department of the goverrjment is 
constituted the sole judge of its own powers, 
there is no longer a constitutional limitation of 
powers.’ ’ 

The applicable provisions of Section 280 of 1926 
and the related Section 604, Act of 1928, ar^ as fol- 
lows: 

“ (a) The amounts of the following liabilities 
shall, except as hereinafter in this section pro¬ 
vided, be assessed, collected, and paid in the same 
manner and subject to the same provisions and 
limitations as in the case of a deficiency in a 
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tax imposed by this title (including the provi¬ 
sions in case of delinquency in payment after 
notice and demand, the provisions authorizing 
distraint and proceedings in court for collection, 
and the provisions prohibiting claims and suits 
for refunds): 

“(1) The liability, at law or in equity, of a 
transferee of property of a taxpayer, in respect 
of the tax (including the interest, additional 
amounts, and additions to the tax provided by 
law) imposed upon the taxpayer by this title or 
by any prior income, excess profits, or war profits 
tax Act. 

“(2) The liability of a fiduciary under sec¬ 
tion 3467 of the Revised Statutes in respect of 
the payment of any such tax from the estate of 
the taxpayer. 

“Anv such liabilitv may be either as to the 

•/ «/ 

amount of tax shown on the return or as to any 
deficiency in tax.” 

Section 604, Act of 1928: 

“Suits to Restrain Enforcement of Liabilitv 

* 

of Transferee or Fiduciary.—No suit shall be 
maintained in any court for the purpose of re¬ 
straining the assessment or collection of (1) the 
amount of the liability, at law or in equity, of a 
transferee of property of a taxpayer in respect 
of any income, war-profits, excess-profits, or es¬ 
tate tax, or (2) the amount of the liability of a 
fiduciary under section 3467 of the Revised Stat¬ 
utes in respect of any such tax.” 

The entire text of Section 280, the regulations 
based thereon and the other Acts and constitutional 
provisions herein referred to are set out in the ap¬ 
pendix. 
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It is the contention of the appellants thaf this Act 
is unconstitutional and void for the 'following 
reasons: 

(a) The Act is in violation of the Fiftlji Amend¬ 

ment to the Constitution of the United States, in that 
it deprives appellants of their property without due 
process of law. j 

(b) The Act is in violation of Section! 1 of Ar¬ 
ticle 3 of the Constitution of the United jstates, in 
that it confers on the Commissioner of Intejrnal Rev¬ 
enue judicial powers, which powers are exclusively 
vested in the courts. 

(c) The Act is in violation of Section 2 of Ar¬ 
ticle 1 of the Constitution of the United States, in 
that it seeks to impose a direct tax without apportion¬ 
ment ; the Sixteenth Amendment empower^ Congress 
only to levy and collect income taxes withdut appor¬ 
tionment. 

(a) The Act Violates the Fifth Amendment. 

The Commissioner is authorized under Section 
280 to collect by assessment “the liability, a£ law or in 
equity, of a transferee of property of a taxpayer.’’ 
The phrase is not defined or limited. Sucli liabilities 
have always heretofore been determined in a regu¬ 
larly constituted judicial tribunal. Many kases arise 
where two or more transferees have simultaneously 
acquired from a taxpayer assets under d different 
relationship. 
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In this case it is claimed that the individual ap¬ 
pellants acquired the assets of the Blue Motor Coach 
Corporation as stockholders and the appellant, the 
Consolidated Coach Corporation, acquired them in 
exchange for its capital stock. 

Each party as transferee occupies a different re¬ 
lationship to the transaction and their liabilities are 
determined on different equitable or legal grounds. 
Notwithstanding these facts, the Commissioner has 
treated them in exactly the same way and proposes 
to collect the entire liability from each. If the 
Government were required to proceed as hereto¬ 
fore in a court of competent jurisdiction, the legal 
and equitable rights of the parties could be deter¬ 
mined according to the settled principles of law. Col¬ 
lecting or assessing the taxes owed by the Blue Motor 
Coach Corporation against the appellants does not 
accord judicial process as guaranteed under the Fifth 
Amendment. 

The application of the Fifth Amendment is not 
for congressional interpretation. The courts alone 
have the power to determine when judicial process 
is available in proceeding under an Act of Congress. 
Hovey v. Elliott, 167 U. S. 49; Den v. Hoboken, etc., 
Company, 59 U. S. 272. 

The accepted principles of due process of law 
require a regular administration through courts of 
justice of the rights of parties and usually includes 
regular pleadings and a trial according to the settled 




course of actions in court. Den v. Hobokep, supra; 
Reese v. City of Watertown, 86 U. S. 107. j 

According to Coke, 2 Inst. 50, it is a settlement 
under the old law of the land. Another has said it 
means the exertion of the powers of Government as 

i 

the settled maxims of the law permit and jsanction. 
Ex Parte Ah Fook, 49 Cal. 402. It implies a legal 

i 

proceeding under the direction of a court intended to 
secure a trial according to the law of the land exist- 
ing at the time of the vesting of the rights. Parsons 
v. Russell, 11 Mich. 113. | 

Taxes have not as a general rule in thid country 
since its independence, or in England before that 
time, been assessed or collected by regular; judicial 
proceedings in a court of justice. The necessities of 

i 

the Government, the nature of the duty to jpay, and 
the customary usages of the people have established 

i 

a different procedure which is regarded as due proc¬ 
ess of law. Kelly v. Pittsburgh, 104 U. S. 78|. Along 
with this ancient method of assessing and collecting 
taxes, has been the right to require the Government 
to go into the regular constituted courts of 'the land 
to collect its taxes from those holding title to prop¬ 
erty formerly belonging to the taxpayer. Th|e reason 
for these methods of procedure is in accordance with 
the necessities of the two classes. The taxpayer is fa¬ 
miliar with his books of account and record^, the ex¬ 
tent and value of his property, the amount of income 
to be taxed and can make ample provisions! to meet 
the obligation for taxes directly falling jon hi m 
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Those who have acquired some of his assets have no 
wav to measure his liability even to the extent of 
knowing whether or not he will owe any tax in the fu- 
ture. Ills losses for the balance of the year may ex¬ 
ceed his gains or his income mav be greatly increased 
and, under a graduated income tax schedule, neither 
the taxpayer nor the transferee could know what his 
liahilitv would ultimate!v be until the year was 
closed. 

Under the provisions of Section 280, many cases 
will and do arise where the transferee has no access 
to the records of the taxpayer to determine whether 
or not the taxes he is called on to pay are legally 
due. 

Under Section 280. the burden rests on the trans¬ 
feree to disprove the liability of the transferor for 
the taxes claimed. In the case of Coe v. Armour Fer¬ 
tilizer Works, 237 U. S. 413, it appeared that the 
State of Florida had passed an Act referred to as 
Section 2677 of the General Statutes, providing that 
where a judgment was obtained against a corpora¬ 
tion and a return had been made showing no property 
found, the officer to whom the execution was issued 
could require the secretary of the corporation to open 
its books and furnish to the officer the names of all 
persons indebted to the corporation for unpaid stock, 
and upon such information the officer was authorized 
to levy upon the property of the stockholder to the 
extent of the unpaid subscription. The similarity 
of this proceeding to that provided by Section 280 is 



obvious. The Supreme Court, in holding the Act 
unconstitutional, said: 

! 

“It may be conceded that a judgment recov¬ 
ered against a corporation, without fraud or 
collusion, in a court having jurisdiction over the 
subject-matter and the party, may consistently 
with the Fourteenth Amendment be treated as 
concluding the stockholder respecting! the exist¬ 
ence and amount of the indebtedness so jadjudged. 
Sanger v. Upton, Assignee, 91 U. S. 56j 59; Haw¬ 
kins v. Glenn, 131 U. S. 319, 329; Glejnn v. Lig¬ 
gett, 135 U. S. 533, 544; Great Western Tele¬ 
graph Co. v. Purdy, 162 U. S. 329, 33^. But be¬ 
fore a third party’s property may bb taken to 
pay that indebtedness upon the ground that he 
is a stockholder and indebted to the corporation 
for an unpaid subscription, he is entitled, upon 
the most fundamental principles, to! a day in 
court and a hearing upon such questions as 
whether the judgment is void or voidable for 
want of jurisdiction or fraud, whethbr he is a 
stockholder and indebted, and otheif defenses 
personal to himself. See Great Western Tele¬ 
graph Co. v. Purdy, ubi supra; Beniheimer v. 
Converse, 206 U. S. 516, 528, 532; Converse v. 
Hamilton, 224 U. S. 243, 256; Selig v. Hamilton, 
234 U. S. 652, 660.” ! 

i 

In the ease of Turner v. Wade, 254 U. S. 67, the 
Supreme Court, in discussing due process under a 
taxing statute, said: 

“In considering certain sections of| the Geor¬ 
gia tax laws this court held in Central <j>f Georgia 
Ry. Co. v. Wright, 207 U. S. 127, that due process 
of law requires that after such notice as may he 
appropriate the taxpayer have opportunity to be 
heard as to the validity of a tax and the amount 

I 
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thereof by giving him the right to appeal for 
that purpose at some stage of the proceedings. 
This case, with others, was cited with approval 
in Londoner v. Denver, 210 U. S. 373, 385, where¬ 
in we said that if the legislature of the State, in¬ 
stead of fixing the tax itself, commits to the sub¬ 
ordinate bodv the dutv of determining whether, 
and in what amount, and upon whom, the tax 
shall be levied—due process of law requires that 
at some stage of the proceedings, before the tax 
becomes irrevocably fixed, the taxpayer must 
have the opportunity to be heard, of which he 
must have notice whether personal, by publica¬ 
tion, or by some statute fixing the time and place 
of the hearing. (See 210 IT. S. 385, and previous 
cases in this court cited on page 386.) See also 
Coe v. Armour Fertilizer Works, 237 U. S. 413, 
425.” 

The Revenue Act of 1926 provides that the Com¬ 
missioner of Internal Revenue investigate the tax¬ 
payers' returns under any prior Act, and if found to 
be incorrect the taxpayer is notified of the proposed 
deficiency and permitted to appear and contest it. 
After this hearing the taxpayer is notified of the 
Commissioner's conclusion and given the right to ap¬ 
peal to the Board of Tax Appeals within sixty days 
after the receipt of the notice. Appeal may be had 
from the Board's decision to the Circuit Court of 
Appeals, and then by ordinary process to the Su¬ 
preme Court of the United States. (Sec 283, Rev. 
Act of 1926.) 

These rights are accorded to a transferee pro¬ 
posed to be assessed under Section 280. However, 
the burden of proof as to the primary liability rests 


on him. The only tribunal to which he m^iy appeal 
is the Board of Tax Appeals in the Executive Branch. 

In the case of Old Colony Trust Company, et al., 
Exrs., v. Commissioner of Internal Revenue, 49 Sup. 
Ct. Rep. 499, the Court said: | 

I 

“The Board of Tax Appeals is nojt a court. 
It is an executive or administrative tjoard, up¬ 
on the decision of which the parties ar^ given an 
opportunity to base a petition for review to the 
courts after the administrative inquiry of the 
board has been had and decided.” 

In the case of Averv v. Commissioner!, 22 Fed. 
(2d) 6, the Fifth Circuit, in deciding that the bur¬ 
den of proof rested on the petitioner in an [appeal to 

l 

the Board of Tax Appeals, said: 

“There was a full hearing before tjhe board, 
at which the witnesses on behalf of petitioner 
were heard and such evidence was offered. It 
is not urged that any evidence was improperly 
received or excluded, but petitioner complains 
that the board treated the finding of th e Com¬ 
missioner as prirna facie correct, and cast upon 
him the burden of disproving it. This is the 
well-settled rule, and it was not errojr for the 
board to apply it in this case.” 

i 

i 

In the case of Ox Fibre Brush Co. v. Blair, 32 
Fed. (2d) 42, the Court, in holding that on in appeal 
from the decision of the Board of Tax Appeals, the 
Court could review only the law, said: i 

“The jurisdiction of this court to review de¬ 
cisions of the Board of Tax Appeals is con¬ 
ferred by the Kevenue Act of 1926 (26 U. S. C. 
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A. §1226 (b), which is as follows: ‘Upon such 
review, such courts (Circuit Courts of Appeals) 
shall have power to affirm or, if the decision of 
the board is not in accordance with law, to modi¬ 
fy or to reverse the decision of the board * 
as justice mav require/ As was said in Bislioff 
v. Commissioner (C. C. A.) 27 F. (2d) 91, 92: 

“ ‘This provision is within the trend of re¬ 
cent legislation respecting fact finding tribunals 
with special judicial powers such as the Federal 
Trade Commission whose “finding of fact, if 
supported by testimony,” are made conclusive 
(Comp. Stat. §8836a-k (15 U. S. C. A. §§41-51); 
Curtis Pul). Co. v. Federal Trade Commission 
(C. C. A.) 270 F. 881, 911), and is generally re¬ 
garded, because of the power to modify or re¬ 
verse such of the board’s decisions as are “not 
in accordance with law,” as conferring upon the 
designated appellate courts jurisdiction to re¬ 
view not questions of fact such as complicated 
accounts and disputed values but only matters 

of law such as i are raised bv writ of error on 

%/ 

review of a judgment entered on the verdict of 
a jury. Avery v. Commissioner (C. C. A.) 22 F. 
(2d) 6 (55 A. L. R. 12); Brown v. Commission¬ 
er (C. C. A.) 22 F. (2d) 797.’” 

It will be noted from these decisions: 

First: That a transferee may have no judicial 
investigation bv a court of his liability at law or in 
equity. 

Second: If he appeals to the Board of Tax Ap¬ 
peals, the burden of proof rests on him to overthrow 
the findings of the Commissioner of Internal Rev¬ 
enue as to the tax liabilitv of the transferor. 

Third: He may only have a review in Court of 
the law only and not of the facts. 


In addition to the loss of these rights hb is de¬ 
prived of trial by jury on all issues of fact guaran¬ 
teed to him under the Constitution of the jvarious 
States and the Federal Constitution, also of tlie right 
to contribution, or bringing in new iDarties. j 

Section 280 deprives a person of due process of 
law because it is indefinite to such an extent j that its 
terms can not be complied with except by looking 
to other laws. The Act does not define liabilities, nor 

j 

does it say what is meant bv a liability “at! law or 
in equity.” The liability, if any, must be determined 
by the application of legal and equitable principles. 
It must be determined by implication, inference, 

I 

court decisions which have established tliej “trust 
fund” doctrine, or by statutes relating to the dis¬ 
tribution of corporate assets. A law to be valid must 
be sufficient within itself. Because of the secrecy 
provided under the taxing laws, a transferee may 
not discover what tax liabilities have been incurred 
by the transferor. Nor is it possible for one trans¬ 
feree to know what payments have been madb or lia¬ 
bilities incurred by another transferee, and there is 
consequently nothing to prevent the United States 
from collecting the same tax from a numberj of dif¬ 
ferent persons, none of whom has the slightest rem¬ 
edy to prevent it. A law should be more certain than 
this as to its results; otherwise, the persons tp whom 
it applies are subjected to the caprice and favoritism 
of the administrative officials. 
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In the ease of Yu Cong Eng v. Trinidad, 271 U. 
S. 500, 517, the Legislature of the Philippine Islands 
had passed an act which included the following pro¬ 
vision : 


“It shall be unlawful for any person, com¬ 
pany, partnership or corporation engaged in 
commerce, industry or anv other activity for 
the purpose of profit in the Philippine Islands, 
in accordance with existing law, to keep its ac¬ 
count books in any language other than English, 
Spanish, or any local dialect.” 

The law was directed primarily at the Chinese 
population, and was enacted to prevent the keeping 
of books and accounts in languages unintelligible to 
income tax authorities. The Supreme Court of the 
Philippine Islands held that the act was mandatory 
and required the keeping of certain books, indefinite¬ 
ly described, in the permitted language. The Su¬ 
preme Court of thei United States, in holding the act 
void for uncertainty, said: 

“It would seem to us, from the history of the 
legislation and the efforts for its repeal of 
amendment, that the Philippine Legislature 
knew the meaning of the words it used, and in¬ 
tended that the act as passed should be prohibi¬ 
tory and should forbid the Chinese merchants 
from keeping the account books of their busi¬ 
ness in Chinese. Had the Legislature intended 
only what the Supreme Court has construed it 
to mean, why should it not have amended it ac¬ 
cordingly? Apparently the Legislature thought 
the danger to the revenue was in the secrecy of 
the Chinese books, and additional books in the 
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permitted languages would not solve tile diffi¬ 
culty. | 

“We fully concede that it is the duty of a 
court in considering the validity of an! act to 
give it such reasonable construction as can be 
reached to bring it within the fundamental law. 
But it is verv clear that amendment may not be 
substituted for construction, and that ^ court 
may not exercise legislative functions to save 
the law from conflict with constitutional limita¬ 
tion. | 

“One of the strongest reasons for not making 
this law a nose of wax to be changed from that 
which the plain language imports, is the fact 
that it is a highly penal statute authorizing sen¬ 
tence of one convicted under it to a fine of not 
more than 10,000 pesos, or by imprisonment for 
not more than two years, or both. If wq change 
it to meet the needs suggested by other l^iws and 
fiscal regulations and by the supposed | general 
purpose of the legislation, we are creating by 
construction a vague requirement, and;one ob¬ 
jectionable in a criminal statute. We are likely 
thus to trespass on the provision of thq Bill of 
Rights that the accused is entitled to denjiand the 
nature and cause of the accusation agaiiist him; 
and to violate the principle that a statute which 
requires the doing of an act so indefinitely de¬ 
scribed that men must guess at its meaning, vio¬ 
lates due process of law. Connally v. Construc¬ 
tion Company, 269 U. S. 385; United States v. 
Cohen Grocery Company, 255 U. S. 8i; Inter¬ 
national Harvester Co. v. Kentucky, 2^4 IT. S. 
216; United States v. Reese, 92 U. S. 2141 219.” 

In the case of Connally v. General Construction 
Co., 269 U. S. 385, the Supreme Court, in discussing 

i 

the invalidity of an act because of inde^niteness, 
said: 
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4 4 That the terms of a penal statute creating 
a new offense must be sufficiently explicit to in¬ 
form those who are subject to it what conduct 
on their part will render them liable,to its pen¬ 
alties, is a well-recognized requirement, conso¬ 
nant alike with ordinary notions of fair play 
and the settled rules of law. And a statute which 
either forbids or requires the doing of an act 
in terms so vague that men of common intelli- 
gence must necessarily guess at its meaning and 
differ as to its application, violates the first es¬ 
sential of due process of law. International 
Harvester Co. v. Kentucky, 234 U. S. 216, 221; 
Collins v. Kentucky, 234 IT. S. 634, 638. ” 

While it is true that the two cases last cited dealt 
with penal statutes, there is no difference in principle 
between these decisions and the present case, which 
involves the invasion of an individual’s right under 
substantive law (25 R. C. L. 810). 

In Small Company v. American Sugar Refining 
Company, 267 U. S. 239, 69 L. Ed. 593, the court, in 
holding Section 4 of' the Lever Act unconstitutional, 
said: 

44 Section 4 provided it should be ‘unlawful 
for any person wilfully * * * to make any 
unjust or unreasonable * * * charge in * * * 
dealing in or with any necessities,’ or to agree 
with another 4 to exact excessive prices for any 
necessaries.’ In a series of cases of which United 
States v. L. Cohen Grocery Co., 255 U. S. 81, 65 
L. Ed. 516, 14 A. L. R. 1045, 41 Sup. Ct. Rep. 
298, and Weeds v. United States, 255 U. S. 109, 
65 L. Ed. 537,41 Sup. Ct. Rep. 306, are examples, 
this court held that provision invalid as contra¬ 
vening the due process of law clause of the 5th 
Amendment, among others, because it required 
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that the transactions named could conform to a 
rule or standard which was so vague and indefi¬ 
nite that no one could know what it w&s. By 
copious references to judicial pronouncements 
and proceedings the court illustrated ijhat the 
terms 4 unjust/ ‘unreasonable* and ‘excessive’ 
as applied to prices by that provision j had no 
commonly recognized or accepted meaning. The 
ground of the decision is reflected by thd follow¬ 
ing excerpt from the opinion in the first case 
(255 U. S. 89) : 

“ ‘Observe that the section forbids! no spe¬ 
cific or definite act. It confines the jsubject- 
matter of the investigation which it authorizes 
(by court and jury after the act) to no lelement 
essentially inhering in the transaction as to 
which it provides. It leaves open, therefore, 
the widest conceivable inquiry, the scope of 
which no one can foresee and the result of 
which no one can foreshadow or adequately 
guard against. In fact, we see no reason to 
doubt the soundness of the observation of the 
court below, in its opinion, to the effect that, 
to attempt to enforce the section would be the 
exact equivalent of an effort to carry out a 
statute which in terms merely penalised and 
punished all acts detrimental to the public 
interest when unjust and unreasonable in the 
estimation of the court and jury.’ 

“The defendant attempts to distinguish those 
cases because they were criminal prosecutions. 
But that is not an adequate distinction. The 
ground or principle of the decisions was hot such 
as to be applicable only to criminal prosecutions. 
It was not the criminal penalty that was held 
invalid, but the exaction of obedience to a rule 
or standard which was so vague and indefinite 
as really to be no rule or standard at all. Any 
other means of exaction, such as declaring the 


i 

i 
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transaction unlawful or stripping a participant 
of liis rights under it, was equally within the 
principle of those cases. They have been so con¬ 
strued and applied by other courts in civil pro¬ 
ceedings. ? ’ 


In the case of Owensboro Ditcher & Grader Co. v. 
Lucas, 18 Fed. (2d) 798, the constitutionality of Sec¬ 
tion 280 was directly attacked. In holding the law 
unconstitutional the court, on page 800, said: 

“That section 280 of the Revenue Act of 1926, 
if enforced, as the bill alleges is threatened to 
be done in this case, will result in denying to the 
plaintiff due process of law within the meaning 
of the Fifth Amendment to the Constitution of 
the United States, seems too obvious for ex¬ 
tended discussion, and in reaching this conclu¬ 
sion, I am not unmindful of the rule that taxes, 
as such, may be assessed against and collected 
from the taxpayer by an administrative body, 
without giving the taxpayer any right to resort 
to the courts prior to the payment of the tax. 

“The legislative department has the un¬ 
doubted right to levy a tax, and commit to a 
non-judicial body the duty of assessment and 
collection, and if, at any stage of the procedure, 
the taxpayer is given the right to be heard by the 
authority charged with the assessment and col¬ 
lection thereof, he has not been denied due proc¬ 
ess of law. The plaintiff’s liability, however, if 
any, which the defendant, under Section 280 is 
seeking to enforce, does not grow out of nor flow 
from any of the provisions of the Revenue Act 
of 1926, nor from any other statute of the United 
States. The Revenue Act of 1926 undertakes in 
no way to define the measure of the liability of 
the transferee of the property of a taxpayer for 
the tax primarily due by the taxpayer, or to lay 


21 


i 


i 

down any rule by which it may be determined. 
No revenue statute, so far as the court is ad¬ 
vised, has ever undertaken so to do. So far as 
the court is advised, the liability of one w’ho has 
had transferred to him the assets of a taxpayer 
before the government lien attached h«^s always 
been worked out under general legal gnd equi¬ 
table principles, or as the result of sdme local 
rule of property in the jurisdiction wjhere the 
transferred property is located. The (Revenue 
Act of 1926, in so far as measuring thisj liability 
is concerned, is no departure from what has been 
the general practice in the past. The acjt of 1926 
simply recognizes that in given cases tljis liabil¬ 
ity, under settled principles of law and equity, 
and sometimes under local rules of property, ex¬ 
ists, and it undertakes to leave to the Commis¬ 
sioner to determine in each case if such liability 
does exist, and, if so, to fix the extent thereof and 
to enforce its collection. 

I 

“In considering this question it is \yell to re¬ 
member that the taxes sought to be collected in 
this case are personal obligation of the taxpayer, 
directed against the taxpayer, and not against 
his property. Under section 115, title 2(j> U. S. C. 
(Revised Statutes, Sec. 3186; Comp. St., Sec. 
5908), the government, as against the taxpayer, 
has no lien upon his property except from the 
time the assessment list is received by the col- 
lector, and, as against a mortgagee or purchaser, 
until notice of such lien has been filed by the col¬ 
lector in the office of the clerk of the District 
Court in the district within which the property 
subject to such lien is situated, and in the office 
of the proper clerk or recorder of deedsl There¬ 
fore, in those cases where the government is 
seeking to recover taxes due by a taxpayer from 
a purchaser of his property, who became such 
before the attaching of the lien, it occupies the 


| 
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same position as any other pursuing creditor, 
and its rights are worked out upon the same legal 
and equitable principles as obtain in cases of 
other general; creditors, and not under the tax 
statute which determines the primary liability of 
the taxpayer. ” 


Bv the terms of the Revenue Act of 1926 a trans- 
feree is limited to two courses. He may either pay 
the tax, or within sixty days from the receipt of no¬ 
tice, appeal to the Board of Tax Appeals (Title 10, 
Revenue Act, 1926). The question of paying the tax 
and suing for its recovery will be discussed later in 
this brief. 

The creation of the Board of Tax Appeals may be 
sustained only as an executive body. It cannot be 
sustained as a court because of Section 1, Article 3, of 
the Constitution, which provides that the judicial 
power of the United States shall be lodged in the 
Supreme Court and such inferior courts as may be 
established, the judges thereof to be appointed for 
life. Members of this Board are appointed for a 
fixed term, and cannot, therefore, be judicial officers. 

(b) The Act Violates Section 1 of Article 3 
of the Constitution. 

Section 1 of Article 3 of the Constitution is as 
follows: 

“The judicial power of the United States, 
shall be vested in one supreme court, and in such 
inferior courts as the Congress may from time 
to time ordain and establish. The Judges, both 
of the supreme and inferior courts, shall hold 


their offices during good behavior, and | shall, at 
stated times, receive for their services^ a com¬ 
pensation, which shall not be diminished during 
their continuance in office. 7 ’ 


i 

Subsection 1 of Section 280 authorizes tjhe Com¬ 
missioner to assess the liability, at law or i:i equity, 
of the transferee of property of the taxpayerl Neces¬ 
sarily, before the assessment can be deternjined the 

amount of the liability must be fixed. The Ihw itself 

*/ 

neither defines nor provides for the determination of 
such liability, but leaves this exclusively to jhe Com¬ 
missioner. The word “transfer,” is defined in Bou- 
vier’s Law Dictionary as the act by which the owner 
of a thing delivers it to another person with tjhe intent 
of passing the rights which he has in it to tjhe latter. 
“Transferee” is defined as “he to whom a; transfer 

i 

is made.” “Transferor” is defined as ‘lone who 

I 

makes a transfer. 7 7 Liability is defined as ‘ ‘responsi¬ 
bility; the state of one who is bound in law and jus¬ 
tice to do something which may be enforced by ac¬ 
tion.” | 

Section 280 is silent as to who shall fix the liability 
of a transferee at law or in equity, and! thus the 
Commissioner determines it. The right to Assess be¬ 
comes fixed only at the time it is determined. There 
is no primary liability at law resting on the trans¬ 
feree to pay the taxes of a transferor, anj'd none is 
created by the internal revenue acts. The right of 
the Government to proceed against a transferee has 
heretofore existed solely in a court of equity. Cer- 
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tainly all equitable liabilities should be determined 

in a court of equity, which has had no connection 

whatever with taxing procedure. The Act deprives 

the judiciary of a power that existed even before the 

adoption of the Constitution. The right to pursue 

the assets of a delinquent debtor into the hands of 

his transferee, receiving them without the payment 

of cash or its equivalent, was exclusively a remedy 

in Chancery under the English law from the earliest 

historv. 

•/ 

When the delegates to the constitutional conven¬ 
tion met in 1787, the first resolution considered and 
adopted was that the Government be divided into 
three separate and distinct branches. This principle 
has long been declared essential to civil liberty, and 
the importance of keeping them forever separate and 
distinct has been proven by our own experience. 

Section 280 goes further than any legislation of 
which we are aware in encroaching upon the powers 
of the judiciary. Congress, without fixing or defin¬ 
ing liability at law or in equity, confers on the Com¬ 
missioner of Internal Revenue the right to determine 
both, and deprive^ the judiciary and the citizen, one 
of power and the other of a right. By the very ne¬ 
cessities of the case none but a court of equity may 
determine rights that do not arise out of the law as 
written into the statute or by contract between the 
parties. If so vague a statute is to be sustained, and 
the Commissioner given the power to determine the 
liability of a transferee for the income taxes of a 
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transferor, then the free exchange of property will 
be seriously menaced. 

There are likewise practical difficulties which 
present themselves. The tax is levied od an entire 
year’s income, and it is impossible for either the 

i 

transferor or transferee to determine unjil the end 
of the year whether a tax liability exists. 

The statute of limitations does not be^in to run 
in favor of the taxpayer until he has filed his return, 
and inasmuch as a transferee has no authority to file 
a return for a transferor, he is subject to pm endless 
period of limitation in case the latter failed to file 
such return. If the Commissioner is gived the abso- 
lute right to determine such responsibility, the ad¬ 
ministration of this law may become ^ form of 
tyranny, the protection of the courts being withheld. 
The Commissioner may, under the provisions of Sec- 

i 

tion 280, select at his pleasure one or more trails- 
ferees out of a large number, and impose jipon them 
the entire burden of contesting the liability upon the 

i 

facts which are in many cases inaccessible to them. 

The Act makes no exceptions as to persons under 
disability, and sets up no machinery whatever to de- 
termine equitable rights or priorities betwjeen trans¬ 
ferees. It requires the exercise of the highest judi- 
cial power by the Commissioner, and if this be sus- 

i 

tained there is no limit to which Congress may not 
go in conferring judicial power on the executive. 

In the case of United States v. Capital Dairy Co., 
252 Fed. 900, the United States sued for the appoint- 
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ment of a receiver and the appointment of a special 
master to determine what dividends had been paid to 
the stockholders prior to the payment of the tax. 
The court in defining the rights of the United States 
said: 

“Considering how difficult it would be for a 
judge and jury, in a trial according to the strict 
rules of common law, where a jury must hastily 
agree upon a verdict before they separate, to cor¬ 
rectly determine the rights of the parties in the 
present case, the reasons for equitable jurisdic¬ 
tion become apparent. The evidence will neces¬ 
sarily be voluminous. Just deductions from it 
% 

can be drawn only in a court of equity in which a 
careful, patient, and extended examination of 
all such evidence can be made after it is sub¬ 
mitted. A court of equity, with its authority 
to select and appoint a master and refer the cause 
to him, and with ample power to adapt its pro¬ 
ceedings to the requirements of the case as it 
progresses, is the only tribunal fit to fairly try 
and justly decide the issues that may be pre¬ 
sented in the case. The plaintiff has no adequate 
remedy at law for the wrongs of which it com¬ 
plains. It seeks to enforce a lien, to recover mis¬ 
appropriated funds, to set aside a fraudulent 
diversion of them, and so to restore them as to 
satisfy its claim and lien. The case falls within 
the rule announced in Lively v. Picton, 218 Fed. 
401,134 C. C. A. 189 (C. C. A. 6). Miers v. Zanes¬ 
ville & Maysville Turnpike Co., 11 Ohio, 273, is 
instructive and helpful. See, also, Hayden v. 
Thompson, 71 Fed. 60, 17 C. C. A. 592 (C. C. A. 
8) ; Fechteler v. Palm Bros. & Co., 133 Fed. 
462, 66 C. C. A. 336 (C. C. A. 6) ; Gunn v. Brink- 
ley Car Works & Manufacturing Co., 66 Fed. 
382, 13 C. C. A. 529; Castle Creek Water Co. v. 
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City of Aspen, 146 Fed. 8, 76 C. C.|A. 516, 8 
Ann. Cas. 660 (C. C. A. 8).” 

i 

In the case of United States v. Kleinj 80 U. S. 
128, the court had under consideration an Act of 
Congress denying the right of a person,j who had 
accepted a pardon from the President f<j>r partici¬ 
pating in the War of the Confederacy, to prosecute 
the claim. The court in holding the Act pnconstitu- 
tional said (page 147) : 

“We must think that Congress |bad inad¬ 
vertently jDassed the limit which separates the 
legislative from the judicial power. 1 

“It is of vital importance that these powers 
be kept distinct. The Constitution provides that 
the judicial power of the United States shall be 
vested in one Supreme Court and such inferior 
courts as the Congress shall from tiipe to time 
ordain and establish. The same instrument, in 
the last clause of the same article, provides that 
in all cases other than those of original jurisdic¬ 
tion, ‘the Supreme Court shall have appellate 
jurisdiction both as to law and fact, |with such 
exceptions and under such regulations as the 
Congress shall make.’ ! 

“The rule prescribed is also liable to just 
exception as impairing the effect of a pardon, 
and thus infringing the constitutional power of 
the Executive. 

“It is the intention of the Constitution that 
each of the great co-ordinate departments of the 
government—the Legislative, the Executive, and 
the Judicial—shall be, in its sphere, independent 
of the others. To the executive alone is intrusted 
the power of pardon; and it is granted without 
limit. Pardon includes amnesty. It blots out 
the offense pardoned and removes all its penal 
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consequences. It may be granted on conditions. 
In these particular pardons, that no doubt might 
exist as to their character, restoration of prop¬ 
erty was expressly pledged, and the pardon was 
granted on condition that the person who availed 
himself of it should take and keep a prescribed 
oath. 

“Now it is clear that the legislature cannot 
change the effect of such a pardon any more than 
the executive can change the law. Yet this is at¬ 
tempted by the provision under consideration. 
The court is required to receive special pardons 
as evidence of guilt and to treat them as null and 
void. It is required to disregard pardons granted 
by proclamation on condition, though the condi¬ 
tion has been fulfilled, and to denv them their 
legal effect. This certainly impairs the executive 

authoritv and directs the court to be instru- 
•/ 

mental to that end. 

“We think it unnecessary to enlarge. The 
simplest statement is the best.” 

The reasoning of this opinion applies with full 

force to Section 280. The onlv difference is that Sec- 

* 

tion 280 invades the judicial power, and the Act in 
the Klein case invaded the executive. 

In the case of Den v. Hoboken, etc., Co., supra, 
the Solicitor of Internal Revenue, acting under an 
Act of Congress, issued a distraint warrant and 
caused it to be levied on the property of a delinquent 
collector of public revenue. The Act was attacked 
on the ground of the exercise of judicial power by 
the Solicitor. The court sustained the Act, citing 
English decisions showing power, long exercised, to 
collect moneys from delinquents by summary process. 
But in so deciding, the court said: 
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4 ‘To avoid misconstruction upon soj grave a 
subject, we think it proper to state tligt we do 
not consider congress can either withdraw from 
judicial cognizance any matter which, from its 
nature, is the subject of a suit at the!common 
law, or in equity, or admiralty; nor, on the other 
hand, can it bring under the judicial jpower a 
matter which, from its nature, is not 4 subject 
for judicial determination. * * *” 

In further support of this position, cpiote 

1 

again from the case of Owensboro Ditcher & Grader 
Co. v. Lucas, supra: j 

“Prior to the enactment of Section 2 |S 0 of the 
Revenue Act of 1926 these rights lia^l always 
been determined by the judicial department, and 
not by the executive department. The extent 
and nature of the power attempted td be con¬ 
ferred upon the Commissioner by Secjtion 280 
of the Act in question, and the radical departure 
from the settled practice in such casds which 
would be brought about by the application of 
this section, perhaps can be best illustrated by 
ennumerating some of the instances in which 
in the past it has been held that the transferee 
of the property of a debtor may be liqld liable 
for the debts of him from whom the property 
w r as received, and by an examination of the 
method by which this liabilty has always been 
determined and enforced. 

“If A. transfers property to B., under a con¬ 
tract by which B. agrees to pay certain! debts to 
A., the holders of these debts could bring an ac¬ 
tion at law against B. on his contract as qne made 
for their benefit. Such legal liability, however, it 
has always been understood, could onfy be en¬ 
forced in a suit in a court of competent jurisdic¬ 
tion, and in such suit B. could certainly plead 

I 
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any defense personal to liimself, such as non est 
factum, off-set,'counterclaim, etc., and on these 
defenses, under the settled practice, he has al¬ 
ways been entitled to a judicial hearing, with 
trial by jury, where the amount exceeded $20. 

“If a corporation distributes its property to 
its stockholders, without paying its debts, in a 
suit in equity brought for that purpose, a stock¬ 
holder could be made to answer for these debts 
to the extent of the value of the corporate assets 
received by him, and in such suit before the 
stockholder’s property could be subjected to the 
payment of the corporate debts, he has always 
been entitled to his day in court and a hearing 
upon such questions, as whether the judgment is 
void or voidable for want of jurisdiction or 
fraud, whether lie is a stockholder and indebted, 
whether he received any of the assets of the cor- 
poration, the value thereof when received, and 
other defenses personal to himself. Coe v. Ar¬ 
mour Fertilizer Works, 237 U. S. 413, 35 S. Ct. 
625, 59 L. Ed. 1027; Great Western Telegraph 
Co. v. Purdy, 116 U. S. 329, 16 S. Ct. 810, 40 L. 
Ed. 986; Bernheimer v. Converse, 206 U. S. 516, 
27 S. Ct. 755, 51 L. Ed. 1163; Converse v. Ham¬ 
ilton, 224 IT. S. 243, 32 S. Ct. 415, 56 L. Ed. 749, 
Ann. Cas. 1913D, 1292.” 

In the case of The Ermis, 33 Fed. (2d) 763, the 
United States contended that the Secretary of the 
Treasury had exclusive jurisdiction to determine the 
forfeiture of a vessel for violation of Section 613. 
Tariff Act of 1922, 19 U. S. C. A., Section 520. The 
court, after quoting Sections 1 and 2, Article 3, of the 
Constitution, said: 

“Congress, in accordance with these provi¬ 
sions of the Constitution, created the District 
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Courts, and in fixing tlie jurisdiction! of said 
courts, granted them original jurisdiction ‘of all 
civil causes of admiralty and maritime jurisdic¬ 
tion * * *’ and made this jurisdiction exclu¬ 
sive. 28 U. S. C. A. 41 and 371. j 

“It appears, therefore, that Congress, in its 
enactment of section 613 of the Tariff Act of 
1922 (19 IT. S. C. A. §520) could not jhave in¬ 
tended to take away from the courts of the 
United States their admiralty jurisdiction 
granted by the Constitution. This jurisdiction 
has been upheld by the courts since the establish¬ 
ment of the government, and the jurisdiction in 
cases similar to the one at bar and tliej priority 
of the intervener’s claim for labor and imaterial 
furnished this vessel over that of th^ United 
States is established by a lone line of decisions 
from the case of The St. Jago de Cuba, 9 Wheat. 
409, 6 L. Ed. 122, decided by the Supreihe Court 
of the United States in 1824, to that of the Thom- 
aston, 26 F. (2d) 279, decided, in the District 
Court of Maryland in 1928.” | 

In the case of Meirs v. United States, |52 S. C. 
Rep. 295, 272 U. S. 118, 71 Law Ed. 166, the court, 
referring to the Union before the creation of the 
States, said: 

“Their union under the Confederation had 
not worked well, as the members of thq conven¬ 
tion knew. Montesqueiu’s view that th^ mainte¬ 
nance of independence as between the legislative, 
the executive and the judicial branches was a 
security for the people had their full approval. 
Madison in the Convention, 2 Farrand, Records 
of the Federal Convention, 56. Kendall v. 
United States, 12 Bet. 524, 610, 9 L. ^d. 1181, 
1215. Accordingly, the Constitution was so 
framed as to vest in the Congress all legislative 
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powers therein granted, to vest the President 
the executive power, and to vest in one Supreme 
Court and such inferior courts as Congress might 
establish, the judicial power. From this divi¬ 
sion on principle, the reasonable construction of 
the Constitution must be that the branches 
should be kept separate in all cases in which they 
were not expressly blended, and the Constitution 
should be expounded to blend them no more than 
it affirmatively requires. Madison, 1 Annals of 
Congress, 497. This rule of construction has been 
confirmed bv this court in Meriwether v. Gar¬ 
rett, 102 U.S. 472, 515, 26 L. Ed. 197, 205; Kil- 
bourn v. Thompson, 103 U. S. 168, 190, 26 L. 
Ed. 377, 386; Mugler v. Kansas, 123 U. S. 623, 
662, 31 L. Ed. 205,"210, 8 Sup. Ct. Rep. 273.” 


In the case of Yosemite Lumber Company v. In¬ 
dustrial Accident Commission, 204 Pac. 226, 20 A. L. 
R. 1000, the court was considering the constitution¬ 
ality of a "Workmen’s Compensation Act, which pro¬ 
vided for the payment by employees of certain sums 
of money into the State Treasury as compensation 
for injury to workmen. The court, after deciding 
that the sum exacted under the law was a tax and 
that it had only the power to pass on disputes con¬ 
cerning the liability for the tax, said: 

“It may be conceded that, under its general 
powers, the legislature might provide a fund for 
the benefit of persons disabled in industry in 
this state and commit the administration of the 
fund to the Industrial Accident Commission and 
might also levy a tax in some form to raise such 
fund. But any disputes that might arise con¬ 
cerning such tax would be cognizable only by the 
courts established by or under the provisions of 


Article 6 of tlie Constitution, since no section of 
the Constitution gives the legislature power to 
confer jurisdiction thereof upon the Industrial 
Accident Commission. Pacific Coast Casualty 
Co. v. Pillsbury, 171 Cal. 322,153 Pac. 24; West¬ 
ern Metal Supply Co. v. Pillsbury, 172 Cal. 407, 
156 Pac. 491, Ann. Cas. 1917E, 390; Cafstens v. 
Pillsbury, 172 Cal. 579, 158 Pac. 218; Employ¬ 
ers ? Liability Assur. Corp. v. Industrial Acci. 
Commission, 177 Cal. 775, 171 Pac. 935L” 

Prior to the enactment of Section 280 of t}ie Reve¬ 
nue Act of 1926, a court of equity, in determining the 


liability of a transferee, would adjudicate 


at least 


four issues: 


1 . The primary liability of the transferor. Len¬ 

til that was established there would be no secondary 
liability. j 

2 . That the primary obligor would not, ajid could 
not, be made to discharge his liability. 

3. The total primary obligation, the amount or 
value of the assets received by the transferee, and 

v j 7 

the consideration therefor. 

4. Whether or not the transferee had {received 
from the primary obligor assets impressed with a 


trust. 


Each of these issues involves a substantial right 
of a transferee, and to deny a judicial determination 
of any one of them would have been regarded as an 
obvious violation of his constitutional privileges. 
However, by Section 280, Congress has liftbd them 
bodily out of the power of the judiciary and vested 
them in an administrative officer of the Government. 
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It would seem too dear for argument that Congress 
has exceeded its powers in destroying these rights of 
a transferee to a judicial hearing. 

(c) The Act Violates Article 1, Section 2, Clause 3 

of the Constitution. 

Section 280 is a violation of Article 1, Section 2, 
Clause 3 of the Constitution, which provides that 
direct taxes shall be apportioned among the several 
States. If the assessment against a transferee is a 
tax at all it is a direct tax, and not one on income 
which may be levied pursuant to the 16tli Amend¬ 
ment. 

A tax is an enforced contribution from a tax¬ 
payer assessed in accordance with some reasonable 
rule of apportionment. The exercise of the power 
consists of two distinct processes, one relating to the 
imposition and assessment, and the other to the col¬ 
lection of taxes. Section 280 does not change the law 
postponing the lien of the Government until such 
time as a tax is assessed. The process of collection, 
therefore, does not become a proceeding in rem until 
after assessment. Up to this point the obligation is 
personal, and if the two processes of assessment and 
collection are merged, then the levy is against the 
person from whom the tax is sought to be collected. 
Section 280 merges these two necessary proceedings 
in the process of taxation and provides for more than 
the mere collection. It levies a tax on a transferee 
of property measured by the liability of the trans- 
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feror. In other words, it does not attempt tcf collect 
from B. the taxes owed by A., but seeks to assess and 
fix a personal liability on B. for the taxes of A- The 
sixty-day letter to each transferee (R. 9, 11,113, 15) 
contains in the opening paragraph the statement that 
“you are advised that the determination of yjour tax 
liability for the year 1926 discloses a deficiency of 
$10,368.61.” | 


The Constitution guarantees the apportionment 
of all direct taxes among the several States. The 
16tli Amendment modified Section 2 of Article 1 by 
giving Congress the power to levy taxes on income 
without apportionment. No other power is given by 
this amendment, except that implied to carry out its 
purpose and it is obvious that an Act providing for 
collection in the same manner and form asj assess¬ 
ment, violates Section 3 of Article 1. 


The appellants are taxed not on income! but on 
something other than income. The imposition is 
levied and collected from them as a tax, and in deal- 
ing with the validity of the Act, it must be so re¬ 
garded. In the case of Baldwin v. County of Doug¬ 
las, 20 L. R. A. 850, the State of Nebraska had passed 
an Act authorizing the county to sue for the care and 

i 

maintenance of an insane person, any one who was 
under a legal obligation to support the patient dur¬ 
ing the time confined in the asylum. The Sjupreme 
Court of Nebraska, in declaring that this Act was 
unconstitutional, said: 


i 
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“* * * We know of no principle of equity 
or justice that under these circumstances would 
imply a contract by the husband to answer for 
the treatment of his wife, furnished by the state 
in the interest of the general public. It would 
seem that the public thus benefited should defray 
all expenses incurred for its protection. Cer¬ 
tainly, the husband is not liable therefor, unless 
by virtue of the statute already quoted. As has 
already been intimated, perhaps, we more than 
doubt the existence of an enforceable statutory 
liability. The husband has already twice paid 
for the maintenance of the insane hospital. This 
was upon his property. If he is required to pay 
for the treatment of his wife, this payment is 
just as much a compulsory contribution to the 
maintenance of the insane hospital, as was either 
of the others. It is, in fact, another form of 
taxation for the same purpose. The right to 
levy taxes can only be justified as being neces¬ 
sary for the performance of its functions by the 
state. No tax can be legally levied for any pur¬ 
poses foreign to those functions, and even that 
for taxation is tolerated onlv from the necessi- 

4 / 

ties of the case. The collection of unnecessary 
revenues by the state is not taxation. It is rob¬ 
bery. The plaintiff in error has already paid 
his full proportion towards the maintenance of 
the insane hospital. More than that the authori¬ 
ties cannot constitutionally exact. Suppose the 
taxes under consideration had been levied for 
school purposes. Could any principle be found 
that would justify a statutory requirement that a 
certain class of taxpayers should, in addition to 
the common burden, be required to pay a special 
tax per capita? Manifestly, such a procedure 
would be wholly unjustifiable, even where the 
common tax is unequal to the requirement for 
school purposes. How much more glaring the 


injustice where the taxpayer has already con¬ 
tributed his full fair proportion of all that is 
necessary! Again, suppose the state constructs 
a work of internal improvement, which, of neces¬ 
sity, adds value to neighboring property. Could 
the owner of such benefited property, with any 
justice, be required to pay a special tax on ac¬ 
count of this increment, in addition tojhis pay¬ 
ment of assessments common to all property 
within the state? No one would justify such a 
system of assessments, and yet, in principle, it 
differs little from that under consideration. The 

i 

statute which purports to authorize the recovery, 
from the persons legally bound for the! support 
of an insane person, of the sum paid by the coun¬ 
ty for the care and treatment of such insane per¬ 
son at the insane hospital of this state, When such 
care and treatment have been furnished upon the 
finding of the proper commissioners of the coun¬ 
ty, for the reasons stated, is in conflict with Sec¬ 
tion 1, Article 9, of the Constitution, and is there¬ 
fore inoperative, insofar as it purports to con¬ 
fer said right of action upon the county.” 

Section 280 does not provide for any previous de¬ 
termination of the tax against the transferor. The 
tax is against the transferee exclusively and is inde¬ 
pendent of any assessment against the transferor. 
The law itself imposes the tax on the person who has 
acquired the asset, and to him it is a direct! personal 
liability. The assessment merges in the process of 
collection. The contention that assessment ^s used in 
Section 80 is a levy of the tax is supported by the 
opinion of the Supreme Court in the case df People 
v. Weaver, 100 U. S. 539, as follows: ! 


“The argument by which this view is sup¬ 
ported is founded on the assumption that while 
Congress limited the State authorities in refer¬ 
ence to the ratio or percentage levied on the value 
of these shares, which could not be peater than 
on other moneyed capital invested in the State, 
it left the matter of the relative valuation of the 
shares and of other moneyed capital wholly to 
the control of State regulation. The State can, 
therefore, adopt any arbitrary or conventional 
system of valuation as a basis of taxation, how¬ 
ever unequally or unjustly it may operate and 
however it may discriminate against bank shares, 
provided the percentage of the tax levied in this 
valuation is the same in all cases. If, for in¬ 
stance, the tax is two per cent on all personal 
property, the argument is, that the act of Con¬ 
gress is not violated if the valuation on the 
money of the citizen invested in State bonds is, 
by statute, one-half of its real value, and that 
on bank shares is its full value, or, as in the stat¬ 
ute of the State now under consideration, the 
taxpayer is allowed an exemption from taxation 
in whole on in part, as regards his State bonds, 
while none is allowed in reference to bank 
shares. 

“ ‘ Taxation shall not be at a greater rate than 
is assessed upon other moneyed capital in the 
hands of individuals. 7 Seizing upon the word 
‘rate 7 in this sentence as if disconnected from 
the word ‘assessment, 7 and construing it to mean 
percentage on any valuation that might be made, 
the Court of Appeals arrive at the conclusion 
that, since that percentage is the same in all 
cases, the act of Congress is not infringed. If 
this philological criticism were perfectly just, 
we still think the manifest purpose of Congress 
in passing this law should prevail. We have al¬ 
ready shown what that was. But the criticism is 
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not sound. The section to be construed begins 
by declaring that these shares may be f included 
in the valuation of the personal property of the 
owner, in assessing taxes imposed by authority 
of the State within which the association is lo¬ 
cated.’ This valuation, then, is part <j)f the as¬ 
sessment of taxes. It is a necessary part of 
every assessment of taxes which is governed by 
a ratio or percentage. There can be no rate or 
percentage without a valuation. This | taxation, 
says the act, shall not be at a greater rafte than is 
assessed on other moneyed capital. "Vyhat is it 
that shall not be greater ? The answeij* is, taxa¬ 
tion. In what respect shall it be no!t greater 
than the rate assessed upon other capital? We 
see that Congress had in its mind an assessment, 
a rate of assessment, and a valuation;land, tak¬ 
ing all these together, the taxation !on these 
shares was not to be greater than on other mon¬ 
eyed capital. 

“ 4 When taxes have been property decided 
upon, an assessment may become an indispens¬ 
able proceeding in the establishment (jf any in¬ 
dividual charge, against either person 1 or prop¬ 
erty. This is always requisite when the taxes 
are to be levied in proportion to anj estimate 
either of values, of benefits, or the results of bus¬ 
iness.’ ‘An assessment, strictly speaking, is an 
official estimate of the sums which are!to consti- 

i 

tute the basis of an apportionment of ! a tax be¬ 
tween the individual subjects of taxation within 
the district. As the word is more comiUonly em¬ 
ployed, an assessment consists in the two proc¬ 
esses listing the persons, property, &c., to be 
taxed, and of estimating the sums which are to be 
the guide in an apportionment of the tax be¬ 
tween them. * * * Taxation by valuation can¬ 
not be apportioned without it.’ Cooley, Taxa¬ 
tion, 258, 259; Burroughs, Taxation, pi 198, sect. 


I 
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94. So. also, Judge Bouvier defines assessment 
to be determining the value of a man’s property 
or occupation for the purpose of levying a tax. 
Determining the share of a tax to be paid by each 
individual levying a tax. 1 Bouvier, 154. These 
dfinitions show that in the best use of the lan¬ 
guage employed by Congress we are justified in 
looking to tlie rule of valuation adopted by the 
State in assessing taxes on these shares, as well 
as to the uniformity of percentage to ascertain 
whether the congressional restriction has been 
violated.” 


II. 

Section 604 of the Revenue Act of 1928 is 

U nconstitutional. 

Section 604 of the Revenue Act of 1928 is as fol- 
lows: 

“No suit shall be maintained in any court for 
the purpose of restraining the assessment or col¬ 
lection of (1) the amount of the liability, at law 
or in equity, of a transferee of property of a tax¬ 
payer in respect of any income, war-profits, ex¬ 
cess-profits or estate tax, or (2) the amount of 
the liability of a fiduciary under Section 3467 
of the Revised Statutes in respect of any such 
tax.” 

Section 3224 of the Revised Statutes provides as 
follows: 

“No suit for the purpose of restraining the 
assessment or collection of any tax shall be main¬ 
tained in any court.” 

In the case of Owensboro Ditcher and Grader Co. 
v. Lucas, supra, the plaintiff sought to enjoin an as- 
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sessment and collection against a transferee. The 
defendant contended that Section 3224 of tlje Revised 
Statutes prohibited the maintenance of t \le action. 
The court, in holding that this section was not a bar 
to the action, said: 

“If the liability sought to be enforced, 
against the plaintiff in this case, under section 
280, is a tax within the meaning of section 3224, 
then of course this suit cannot be maintained, 
notwithstanding the unconstitutionally of the 
law imposing it. I cannot agree, however, with 
the contention of the defendant that ttye liability 
sought to be enforced against the plaintiff in 
this case is a tax within the meaning |of section 
3224. I cannot escape the conclusion tljiat the tax 
referred to in that section is the primary liability 
imposed by the law-making body upqn the citi¬ 
zen subject to the tax, and not a liability arising 
out of the relationship of a third pajrty to the 
original taxpayer or to his property* The lia¬ 
bility of the taxpayer as such grows out of his 
relationship to the Government. It is an en¬ 
forced contribution imposed upon Him or his 
property for the support of the government. It 
is not based upon any contract, nor is ijt the result 
of any voluntary obligation assumed by him. 
When the government undertakes to collect this 
liability, however, from a third paijty against 
whom it was not originally assessed, the liability 
arises, from entirely different considerations. 
The liability of such a person is a contractual 
one, either express or implied. If hq contracts 
with the taxpayer to pay the tax, the govern¬ 
ment’s right to proceed against him is upon the 
theory that the contract was made for its benefit. 
If he receives property from the taxpayer with¬ 
out paying therefor, or under such cdnditions as 

i 

i 


i 
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in good conscience would require it to be devoted 
to paying the obligations of him from whom it 
was received, then the law implies a promise on 
his part to pay. 

“The express contract or the implied con¬ 
tract may be to pay the entire obligation of the 
taxpayer, or it may be for such a part thereof as 
he agreed to pay, or in equity and good con¬ 
science he should be required to pay; but in no 
sense can it be said to be a tax, as that term is or- 
dinarilv understood. The amount for which he 

V 

is liable is fixed and determined by none of the 
principles called into play in determining the 
primary liability of the taxpayer, but upon prin¬ 
ciples which have no relation to the tax law under 
which the primary liability arises. The obliga¬ 
tion of such third party is a debt, founded upon 
contract, express or implied, rather than a tax, 
and to hold that this debt may be assessed and 
collected by a ministerial officer, through the 
application and determination by him of legal 
and equitable principles and that before the tax¬ 
payer can be heard in court he must raise the 
money and pay the amount thus assessed, would 
be to place a most unreasonable construction 
upon section 3224, and to attribute to it a mean¬ 
ing which I cannot believe was in contemplation 
of Congress. 

“The mere fact that the defendant claims his 
authority in this case under a taxing statute is 
not a sufficient basis for applying section 3224. 
If it once be conceded that section 3224 operates 
as a prohibition against third parties, from 
whom it is sought to collect a tax primarily due 
by another, as well as a prohibition against the 
one primarily liable, then its application is un¬ 
limited. The collector could distrain and levy 
upon the property of B. to pay a tax owing by 
A., and B. would be compelled to pay the tax 
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and then sue for its recovery, although he may 

have been under no legal or equitable obligation 

to pay any portion of same. Certainly no such 

application could reasonably be givenj to section 

3224. Long v. Rasmussen (D. C.), 281 F. 236. 

Yet the obligation sought to be enforced in the 

suppositious case would be as much 4 tax as is 

the liability sought to be imposed in this case. 

This illustration but reinforces my 'conclusion 

that the only reasonable construction lo be given 

to section 3224 is that it is an inhibition against 

the taxpayer alone, and not against a third party 

whose liabilitv for his tax arises out oif consider- 

•/ 

ations independent of the taxing $tatute in¬ 
volved. I therefore conclude that section 3224 
of the Revised Statutes does not prohibit the 
maintenance of this suit. 77 

i 

After this decision, Section 604 of the Revenue 
Act of 1928 was passed amending or adding to Sec¬ 
tion 280. It relates exclusively to Section 280 and is 
pari materia. In the case of Board of Commission¬ 
ers v. Aetna Life Insurance Company, 10 Fed. 222, 
227, 32 C. C. A. 585, 590, the court said:! 

“All statutes in pari materia ard to be read 
and construed together as if they forijned part of 
the same statute and were enacted 4t the same 
time. Patter, Dwar. St. 145.” 

Under the above rule, Sections 604 4nd 280 are 
to be considered as one and as though passed at the 
same time. It therefore follows that if Section 280 
is void Section 604 is also. The latter section would 
not have been passed but for an enactment of the 
earlier one as its only purpose is the Enforcement 
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of the liability of the transferee under Section 280. 

%/ 

In the ease of Pollock v. Farmers Loan & Trust Com¬ 
pany, 158 U. S. 6^5, 39 L. Ed. 1135, the Supreme 
Court said: 

‘‘ Being of opinion that so much of the sec¬ 
tions of this law as lavs a tax on income from real 
and personal property is invalid, we are brought 
to the question of the effect of that conclusion 
upon these sections as a whole. 

“It is elementary that the same statute may 
be in part constitutional and in part unconstitu¬ 
tional, and if the parts are wholly independent 
of each other, that which is constitutional may 
stand while that which is unconstitutional will’ 
be rejected. And in the case before us there is 
no question as to the validity of this Act, except 
sections twentv-seven to thirtv-seven inclusive, 
which relate to the subject which has been under 
discussion; and as to them we think the rule laid 
down bv Chief Justice Shaw in Warren v. 

9 / 

Charleston, 2 Gray. 84, is applicable, that if the 
different parts/are so mutually connected with 
and dependent on each other, as conditions, con¬ 
siderations or compensations for each other, as 
to warrant a belief that the legislature intended 
them as a whole, and that, if all could not be car¬ 
ried into effect, the legislature would not pass the 
residue independently, and some parts are un¬ 
constitutional, all the provisions which are thus 
dependent, conditional or connected, must fall 
with them. ? Or, as the point is put by Mr. Jus¬ 
tice Matthews in Poindexter v. Greenliow, 114 
U. S. 270, 304 (29: 185, 197) : ‘It is undoubted¬ 
ly true that there may be cases where one part of 
a statute may be enforced as constitutional, and 
another be declared inoperative and void, be¬ 
cause unconstitutional; but these are cases where 
the parts are so distinctly separable that each 


can stand alone, and where the court jis able to 
see, and to declare, that the intention of the leg¬ 
islature was that the part pronounced valid 
should be enforceable, even though the Other part 
should fail. To hold otherwise would |be to sub¬ 
stitute, for the law intended by the legislature, 
one they mav never have been willing bjv itself to 
enact.’ And again, as stated by the ^ame emi¬ 
nent judge in Spraigue v. Thompson, 118 U. S. 
90, 95 (30: 115, 117), where it was urged that 
certain illegal exceptions in a section of a statute 
might be disregarded, but that the ifest could 
stand: ‘The insuperable difficulty witjli the ap¬ 
plication of that principle of construction to the 
present instance is, that by rejecting the excep¬ 
tions intended by the legislature of Georgia the 
statute is made to enact what confessedly the 
legislature never meant. It confers jupon the 
statute a positive operation beyond tljie legisla¬ 
tive intent, and bevond what anv one tan sav it 
would have enacted in view of the illegality of 
the exceptions.” 


In the case of Mid-Continent Petroleum! Corpora¬ 
tion v. Alexander, unreported, C. C. A. Vql. 3, 1929, 
D-9337, this question was squarely before tl}e District 
Court of Oklahoma and Judge Vaught, in! his opin¬ 
ion, said: j 

j 

“The defendant contends, however] that this 
court is specifically prohibited from granting an 
injunction and in support of his contention re¬ 
lies upon section 604 of the Revenue Act of 1928 
which provides in part that ‘no suit shall be 
maintained in any court for the purpose of re¬ 
straining the assessment or collection of (1) the 
amount of the liability at law or in equity of a 
transferee of property of a taxpayer in respect 
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of any income, war profits, excess profits or es¬ 
tate tax * * * and in support cites the case 
of Felland v. Wilkinson, decided November 22, 
1928, by the United States District Court for 
the Western District of Wisconsin.’ The 
learned judge in that case comments upon the 
opinion of Judge Dawson in Owensboro Ditcher 
& Grader Company v. Lucas, supra. It is my 
opinion, however, that if section 280 is uncon¬ 
stitutional that then it must follow that section 
604 of Revenue Act of 1928 made for ^ the 
express purpose of supplementing and enforc¬ 
ing section 280 of the Revenue Act of 1926 
must also fall. But giving to section 604 of the 
Revenue Act of 1926 its most favorable construc¬ 
tion whether if be regarded as an amendment 
to section 280 or not, there can be no question 
but that it must be construed as a part of section 
280, and hence, it must fall with section 280. 

“See Board;of ComT v. Aetna Life Ins. Co., 
90 Fed. 222; Kent Lumber Co. v. Howard, 237 
Fed. 574: llemmer v. U. S., 204 Fed. 898. 

“The foregoing opinions were all written by 
Judge Sanborn of the Eighth Circuit, and the 
last case was affirmed bv the Supreme Court in 
241 U. S. 379.” 

A full copy of the opinion is made a part of the 
appendix. 

After the passage of the Revenue Act of 1928, 
the Board of Tax Appeals handed down its decision 
in the case of Cappellini v. Commissioner of Internal 
Revenue, 14 B. T. A. 1269. In that case the Com¬ 
missioner determined the liability of a transferee 
under Section 280 of the Revenue Act of 1926. The 
transferee appealed to the Board solely on the ground 
that this Act was unconstitutional and void. 



The Board declined to pass on this question, but 
held that the petitioner by appealing to the Board 
had waived his right to question the constitutionality 
of the Act. The opinion of the Board is in) part as 
follows: 


“In the view we take of the matter it is not 
necessary to determine whether the Boalid, which 
is specifically placed in the executive branch of 
the Government, may pass on the constitution¬ 
ality of an Act of Congress, or whether in fact 
Section 280 is or is not constitutional. It is 
only by invoking the provisions of Secjtion 280 
that petitioners may come to the Board,j for it is 
that section alone which gives the Boat'd juris¬ 
diction of these proceedings. It is a well settled 
principle that one cannot invoke the aid Of a stat¬ 
ute conferring jurisdiction and at the sdme time 
attack the validity of the statute so invoked. 
This principle we believe is firmly established by 
the decisions of the Supreme Court. * j * 

“From the authorities cited and quoted it ap¬ 
pears to be the settled rule as laid dowjn by the 
Supreme Court that one who invokes nursidic- 
tion submits to it, and having submitted to it, 
waives all right to interpose any objection. It 
seems to be equally well established that lone can¬ 
not take advantage of a statute and then ques¬ 
tion its constitutionality. This rule has par¬ 
ticular force where one has an election lof reme¬ 
dies as in the instant proceedings. The petition¬ 
ers were not required to appeal to the Board for 
an adjudication of the dispute between ijhem and 
the respondent. Their action in so dqing was 
entirely voluntary. It was not the only course 
open to them. * * * 

“But, it is argued, if section 280 violates con¬ 
stitutional rights and it is our duty tb declare 
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in favor of the supreme law, the Constitution, 
and if the section is unconstitutional, any steps 
that we take under it are void. It is sufficient 
answer that constitutional rights may be waived, 
* * * and if any constitutional rights of peti¬ 
tioners are violated by section 280 they have 
waived them by initiating the proceedings per¬ 
mitted bv that section.” 

If the decision of the Board is correct, which we 
do not concede, the question could never be raised 
except in a court proceeding, and since the reasoning 
of the Board would be .just as applicable to a suit for 
refund as it is to a proceeding before the Board, a 
transferee could not avail himself of his right to 
question the validity of the law by paying the tax 
and suing to recover it. 

Congress undoubtedly intended to compel the 
tranferee to appeal to the Board of Tax Appeals; 
otherwise Section 604 would not have been enacted. 
It was also intended by Congress to place in the 
hands of the Treasury Department the power to col¬ 
lect taxes of a transferor from a transferee in the 
same summary manner employed in proceedings 
against the taxpayer. The burden of proof is placed 
on the transferee as to the primary liability and in 
many eases it would be impossible for him to obtain 
evidence disclosing the true facts in the case. 

Section 3224 of the Revised Statutes is but declar¬ 
atory of the common law. It has long been established 
that a taxpayer could not prevent the collection of a 
tax assessment, provided he may obtain relief by 
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paying tlie tax and suing for its refund. It not our 
purpose to dispute the soundness of this principle. 
The Supreme Court has modified the rule ipi certain 
cases, due to peculiar conditions, where relief could 
not be obtained by payment and suit for refund. In 
any event Section 3224 has no application to t[his suit. 
Congress recognized this fact when Sectiop 604 of 
the Revenue Act of 1928 was enacted. The Question, 
therefore, comes down to this: Has Congress the 
power to prevent the courts from trying issues which 
have been the subject of judicial investigation from 
the very beginning of our laws ? The right of ja trans¬ 
feree to have his liabilities as such determined by a 
court was a part of the English common law,;and the 
right existed concurrently with the right to collect 
taxes from a taxpayer by summary proceedings. 

Section 604 merely aggravates the objectionable 
features of Section 280. In many instances, under 
Section 280, the transferee ^vas able to obtain a ju¬ 
dicial investigation of his rights by injunction, par¬ 
ticularly after the decision in Owensboro Ditcher & 
Grader Co. v. Lucas, supra, which clearly demon¬ 
strated that Section 3224 of the Revised Statutes was 
inapplicable. This measure of relief, however, was 
completely withdrawn when Section 604 was enacted. 
This section completed the destruction, commenced 
by Section 280, of a transferee’s right to a judicial 
investigation. It is most earnestly contended that 
it exceeded its powers in enacting both of tljese sec- 
tions and vesting in the executive branch of tjhe Gov- 

I 

l 

i 


50 


eminent the power theretofore established in the 
courts to determine a trust relationship and liability. 
The words “due process of law” were intended to 
secure the individual from the arbitrary exercise of 
the powers of Government, unrestrained by the es¬ 
tablished principles of private rights and distributive 
justice. Twining v. New Jersey, 97 IT. S. 79. 

In the case of; Holden v. Hardy, 169 U. S. 366, 
Mr. Justice Brown, after reviewing the tremendous 
number of changes made in the common law in this 
country, and saying it must adjust itself to the chang¬ 
ing needs of a changing time and population, said 
(p. 389) : 

“We do not wish, however, to be understood 
as holding that this power is unlimited * * * 
This court has never attempted to define with 
prescision the words ‘due process of law’ * * * 
It is sufficient to sav that there are certain im- 
mutable principles of justice which inhere in the 
very idea of free Government which no member 
of the Union may disregard, as that no man shall 
be condemned in his person or property without 
due notice and an opportunity of being heard 
in his defense. What shall constitute due proc- 
cess of law was perhaps as well stated by Mr. 
Justice Curtis in Murray’s Lessees v. Hoboken 
Land Co., 18 How. 272, 276, as any where. He 
said: ‘The Constitution contains no description 
of those processes which it was intended to allow 
or forbid. It does not even declare what prin¬ 
ciples are to be applied to ascertain whether it 
be due process. It is manifest that it was not 
left to the legislative power to enact any process 
which might be devised. The article is a re¬ 
straint on the legislative as well as on the execu- 
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tive and judicial powers of the Government, and 
cannot be so construed as to leave Congress free 
to make any process ‘ ‘ due process of lavf, ’ ’ by its 
mere will. To what principles then, ajre we to 
resort to ascertain whether this process] enacted 
by Congress, is due process? To this the answer 
must be two-fold. We must examine the Con¬ 
stitution itself, to see whether this process be in 
conflict with any of its provisions. If npt found 
to be so, we must look to those settled usages and 
modes of proceedng existing in the cominon and 
statute law of England, before the emigration of 
our ancestors, and which are shown notl to have 
been unsuited to their civil and political condi¬ 
tion by having been acted on by them lifter the 
settlement of this country.’ ” 

i 

I 

If Congress may by Section 604 divest tljis court 
of jurisdiction in the present case, then the power of 

i 

the judiciary under the Constitution is destroyed 
and all power is lodged in the legislative branch of the 
Government. Congress may destroy the jurisdiction 
of any court by a simple enactment that su£h court 
shall be without jurisdiction to hear the controversy. 
The only power to resist this invasion of tbleir pre¬ 
rogatives is in the courts themselves, and if th!e Board 
of Tax Appeals has correctly stated the la\^ in the 
case of Cappellini v. Commissioner, supra, the ques¬ 
tion whether or not Congress has invaded thp powers 

i 

of the judiciary by enacting Sections 280 hnd 604 
may only be raised and determined within the ex¬ 
ecutive branch of the Government. We cannot be¬ 
lieve that this court will affirm the validity ojf such a 
proceeding. 
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In the ease of Gillespie v. Riggs, 248 Fed. 843, 

Gillespie recovered a decree in the State Court 

against the executor of liis father’s estate for a de- 

vastavit committed bv him as such executor. His 

%/ 

sureties were not parties to the original proceeding, 
and it was sought to hold them for the judgment. 
The court, in holding that such proceeding deprived 
them of their property without due process of law, 
said (p. 845) : 

“As against these sureties while the judg¬ 
ment against the executor mav bind them to ad- 
mit he had assets, and devastated the same to 
the full amount ascertained by the decree against 
him, it does not compel either their assent (a) 
that they are bound to pay such sum, nor (b) 
give the plaintiff, by reason thereof, ‘the right to 
the appropriation of their property for its pay¬ 
ment. ’ As to the first proposition: There are a 
number of independent defenses which, as sure¬ 
ties under given circumstances, they could make; 
as, for example, that they did not sign or execute 
the bond—that it was a forgery; that since the 
execution of it, the plaintiff, as beneficiary in it, 
has released them from its obligation; that their 
principal has,'since the decree or judgment ren¬ 
dered against him and return of nulla bona on 
execution, paid the debt, or a part of it; or that 
they have, as sureties, paid it or a part of it. 

“As to the second proposition, if this judg¬ 
ment against the executor alone is to be held as 
giving the plaintiff the ‘right to the appropria¬ 
tion of the property of these sureties, for its pay¬ 
ment,’ it must necessarily, being a right con¬ 
ferred by legal adjudication, carry with it a 
vested and superior right in the court rendering 
the judgment to at once take possession of and 
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dispose of such property, and both the ipending 
law cause, and this chancery one, would jhave no 
excuse for their institution. In other wdrds, the 
execution that was issued against the ^xecutor 
could have been levied on the goods and; chattels 
of these sureties and the judgment could have 
been docketed and enforced by sale of tjieir real 
estate. j 

“This is not claimed, and never has been 
claimed, could be done, and would at oncp be held 
to violate the due process clause of tlie Four¬ 
teenth Amendment. ’ ’ I 

Congress is without power to prevent tjhe judi¬ 
ciary from determining the constitutionality of an 
Act by prohibiting the court from decreeing a judg¬ 
ment that would be effective to give relief. ! 

m. 

i 

Appellants have not a Plain Adequate Bemedy at Law. 

The obvious answer of the Government to this 
proposition will be that the appellants may pay their 
respective assessments and file suit for refund. We 
propose to point out to the court the futility and in¬ 
justice of such a procedure in the present (jase. 

i 

Let us take, for example, the situation of the Con- 
solidated Coach Corporation. The bill of Complaint 
alleges (R. 4) that the Consolidated Coach |Corpora¬ 
tion paid a full and adequate consideration for the 
assets of the Blue Motor Coach Lines, aiid was a 
transferee of the assets of that company for value. 
If a suit had been filed by the United Stajtes to re- 
cover this liability, a motion to dismiss would have 
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been promptly granted, for, obviously, the transferee 
could not be liable for the tax of the transferor where 
he had paid aii adequate consideration. However, no 
consideration was given to this fact in the sixty-day 
letter of the Commissioner, and the only tribunal 
open to the transferee, or purchaser, to establish this 
sound, equitable defense is the Board of Tax Ap¬ 
peals, a branch of the executive department. Can it 
be said, then, that!due process of law is satisfied by 
requiring this transferee, which under no construc¬ 
tion of the law could be liable for the tax of the Blue 
Motor Coach Lines, to pay the assessment and sue 
for its recovery ? We do not find in any decision such 
a conception of due process. In a court of equity 
the true situation would be disclosed, and all rights 
of the transferee protected. The Commissioner, 
however, following the arbitrary terms of Section 
2S0, has, without according any hearing, determined 
that the liability exists and placed upon the trans¬ 
feree the burden of going before an executive body to 
disprove it. 

We call the court’s attention to another circum¬ 
stance which exists in this case, and that is, the con¬ 
current assessment against each of the four trans¬ 
ferees of the full amount of the primary tax liability. 
There is nothing to prevent a collection of the entire 
sum from each transferee. In this situation refunds 
obviously will be due to three of the transferees. It 
will, no doubt, be contended by the Government that 
this affords an adequate remedy at law and divests 


55 


i 

I 




i 

I 


this court of jurisdiction. However, the procedure 
would be open to confusion and a multiplicity of 
suits. The four transferees could not join iti a single 
suit for refund. Each one would be obliged to sue 
separately. The first one paying the tax fwould be 
unsuccessful, provided the primary assessment of 
tax liability was justified. The last three pkying the 
tax would no doubt recover. Such a ponderous and 
complicated procedure obviously cannot bb said to 

i 

afford due process of law. 

Assuming the several transferees had received the 
assets of the taxpayer in equal portions, their respon¬ 
sibility in equity would be the same, and if; the Gov¬ 
ernment were proceeding in a court of eqikity, as it 
would have done before the passage of Section 280, 

i 

all the parties could be brought into court, either by 
the plaintiff or by the defendant, and contribution 
had among them as to ther respective liabilities. Un¬ 
der the present circumstances, however, tliere is no 
forum which is open to them for such a proceeding. 

i 

Two of them are residents of Pennsylvania; one of 
Minnesota and one of Kentucky. Under these cir- 

i 

cumstances, if Section 280 is invalid, a court of 
equity, whose jurisdiction is invoked in a proceeding 
by injunction, is the only forum where jhe rights 
of the parties may be fully protected. 

The Commissioner has elected to proceed against 
four alleged transferees. He could have proceeded 
against only one, or he could have assessed' a propor¬ 
tionate part of the tax against each. He has, how- 


56 


ever, produced a condition which, if this injunction 
be denied, will require a multiplicity of suits to ad¬ 
just. 

To require a transferee thus assessed to pay the 
tax and sue for recovery would, in many instances, 
be a practical denial of justice. The taxpayer knows 
his income and his potential tax liability and is thus 
able to create a reserve from which to meet it. As to 
a transferee an entirely different situation exists. 
He may be acting ip his own name and for numerous 
associates, and the assets received may be, and in 
many cases are, distributive to others. The assess¬ 
ment may, therefore, be against an individual for a 
sum exceeding his entire estate, and, without any op¬ 
portunity of recovering from those whom he repre¬ 
sents, he must pay the entire sum and sue to recover 
it. A hearing in a court of equity before determin¬ 
ing his liability as a transferee would disclose all of 
the circumstances and prevent a hardship on any in¬ 
dividual. Thus the destruction of substantial rights 
is in this circumstance inevitable under Sections 280 
and 604. 

It is alleged in the bill of complaint (R. 5) that 
the collection of the assessment from each of the ap¬ 
pellants would impose an unnecessary and unusual 
hardship on each of them, and would cause great 
financial embarrassment and impair their credit and 
the power to carry on the business in which they are 
engaged. All of this would be avoided by an original 


57 


i 

i 

i 

proceeding in equity; the situation is rendered acute 
by the summary proceeding under Section 280. 

The Executive Department has no authority to 
make any assessment against the appellbes except 
under Section 280 and as we understand jthe rule, a 
taxpayer is not required, before resorting; to a court 
action, to appeal to administrative boards! or officers 
where they attempt to act under a void law. In the 
case of Buder v. First National Bank, 16 Fed. (2d) 
990, the Eighth Circuit, in discussing this jyery prop¬ 
osition, said: 

“The defendants also contend that there was 
available to the plaintiffs a remedy through the 
administrative tax boards of Missouri, and that, 
not having sought that remedy, tfjey cannot 
maintain this suit. This upon the authority of 
Farncomb, et ah, v. City and County bf Denver, 
et ah, 252 U. S. 7, 40 S. Ct. 271, 64 %. Ed. 424; 
Milheim v. Moffat Tunnel Dist., 262 jU. S. 710, 

43 S. Ct. 694, 67 L. Ed. 1194; McGregor v. Ho¬ 
gan, 263 U. S. 234, 44 S. Ct. 50, 68 L. Ed. 282; 
First Nat. Bank v. Weld County, 264 U. S. 450, 

44 S. Ct. 385, 68 L. Ed. 784; Gorham Jdfg. Co. v. 
Tax Comm., 266 U. S. 265, 45 S. Ct. 8Cj, 69 L. Ed. 
279. In those cases, however, the Complaints 
w r ere of invalid assessments under existing laws. 
Here the complaint is of an assessment under no 
law at all. 

“In Stanley v. Supervisor of Albany, 121 
U. S. 535, 7 S. Ct. 1234, 30 L. Ed. 100Q, in w 7 hich 
it was held that a suit in equity would lie to en¬ 
join the exaction of the illegal or Unconstitu¬ 
tional excess of a tax, it w’as said, reajtive to ad¬ 
ministrative remedies: 

I 

j 
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‘To these boards of revision, by whatever 
name they may be called, the citizen must ap¬ 
ply for relief against excessive and irregular 
taxation, where the assessing officers had ju¬ 
risdiction to assess the property.’ 

“Here, if there was no law, there was no ju¬ 
risdiction to assess the shares of stock. There 
could be nothing more futile than an application 
for administrative relief in a case of this kind. 
If section 12775 was in force, the tax was prop¬ 
erly assessed; if it was not in force, there was 
no such tax. No administrative officer or board 
of Missouri could do otherwise than assume the 
validitv of the law under the circumstances and 
there was, as a matter of fact, no administrative 
remedy.” 


Sections 280 and 604 are new provisions of the 
Internal Revenue Law and any remedy a person may 
have at law, proceeded against under them, is doubt¬ 
ful. In such a case a court of equity has jurisdiction. 
In the case of Hopkins v. Southern California Tele¬ 
graph Co., 275 U. S. 399, 72 L. Ed. 336, the court 
said: 

“Petitioners maintain that under §§3804 and 
3819, California Political Code, respondents 
could have protected their rights by paying the 
assessed tax and bringing actions to recover. But 
whether either of these sections applies in cir¬ 
cumstances like those here presented is far from 
certain. Section 3819 gives a remedy to the 
owner; and Warren v. San Francisco, 150 Cal. 
167, 88 Pac. 712, intimates quite strongly that it 
applies only to actual owners. Whether the 
lessee who has paid taxes upon the owners’ prop¬ 
erty can recover under §3804 is also questionable. 
Counsel differ widely concerning the meaning 


of these sections and no opinion of the state court 
removes the doubt. In no permitted proceeding 
at law could interest upon payments be recovered 
for the time necessary to obtain judgments. The 
county and sixteen municipalities \yere inter¬ 
ested in the taxes demanded and if petitioners 
had received payments, it would have been in¬ 
cumbent upon them to make prompt distribu¬ 
tion. Considering all the circumstances, we find 
no clear, adequate remedy at law. ^he equity 
proceeding was permissible.” 


In the case of the Atlantic Coast Line! v. Daugh- 
ton, 262 U. S. 426, 67 L. Ed. 1062, the Supreme Court 
had before it a suit to enjoin a tax officer qf the State 


of North Carolina from putting into effect the in¬ 
come tax law of that State which provided for a re¬ 
fund of income taxes illegally collected, it was con¬ 
tended the plaintiff had an adequate remedy at law 
under the refunding statute. Notwithstanding this, 
the court assumed jurisdiction and, in so cjoing, said: 


“On behalf of the state it was urged that the 
bill was properly dismissed by the district court 
because there is, under the laws of North Caro¬ 
lina, a plain, adequate, and complete! remedy at 
law by which a taxpayer may recover jfche amount 
of an illegal tax paid by him under prjotest. Our 
attention has been called to several North Caro¬ 
lina cases and statutes bearing upon this conten¬ 
tion. But the statute mainly relied ujpon is a re¬ 
cent one, which appears not to havq been con¬ 
strued and applied by the highest court of the 
state. In the absence of such decisioh, we cannot 
say the remedy at law is plain and adequate. 
Dawson v. Kentucky Distilleries & [Warehouse 
Co., 255 U. S. 288, 296, 65 L. Ed. 038, 646, 41 


i 
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Sup. Ct. Rep. 272; Wallace v. Hines, 253 XL S. 
66. 68, 64 L. Ed. 7S2, 785, 40 Sup. Ct. Rep. 435; 
Shafer v. Carter. 252 IT. S. 37, 47, 64 L. Ed. 445, 
454. 40 Sup. Ct. Rep. 221; Union P. R. Co. v. 
Weld County, 247 U. S. 282, 62 L. Ed. 1110, 38 
Sup. Ct. Rep. 510; Davis v. Wakelee, 156 U. S. 
680, 688. 39 L. Ed. 578. 584,15 Sup. Ct. Rep. 555. 
We have therefore passed upon the merits.” 


In the ease of Hill v. Wallace, 259 U. S. 44, the 
petitioner was a member of the Chicago Board of 
Trade and tiled suit in the District Court for the 
Northern District of Illinois, making party defend¬ 
ants the Chicago Board of Trade, Secretary of Agri¬ 
culture. the Commissioner of Internal Revenue, the 
District Attornev for the Northern District of Illi¬ 


nois, and the Collector of Internal Revenue for the 
same District, seeking to enjoin the official defend¬ 
ants from enforcing, and the corporate defendant 
from complying, with the provisions of the future 
trading act, Chap. 86. 42 Stat. 187, which imposed a 
tax of 20 cents a bushel on all contracts for the sale 


of grain for future delivery. 

It was urged that the court could not pass on the 
constitutionality of the Act involved or enjoin the 
collection of the tax imposed because of the provi¬ 
sions of Section 3224 of the Revised Statutes, which 
prohibited a court of equity from issuing an injunc¬ 
tion to restrain the collection of the tax. The court, 
in deciding such relief could be had, said: 


“A further question arises as to whether this 
is a suit for an injunction against the collection 



of the tax in violation of Sec. 3224, I^ev. Stat., 
in so far as it seeks relief against th^ District 
Attorney and Collector of Internal i Revenue. 
Were this a state act, injunction would certainly 
issue against such officers under the decisions in 
Ex parte Young, 209 IT. S. 123; Ohio Tax Cases, 
232 U. S. 576, 587; McFarland v. (American 
Sugar Refining Co., 241 U. S. 79, 82. |I)oes Sec. 
3224, Rev. Stats., prevent the application of sim¬ 
ilar principles to a federal taxing act? It has 
been held by this court, in Dodge v. Bradv, 240 
U. S. 122,126, that Sec. 3224 of the Revised Stat¬ 
utes does not prevent an injunction in ja case ap¬ 
parently within its terms in which some extra¬ 
ordinary and entirely exceptional circumstances 

my m/ -L 

make its provisions inapplicable. See also 
Dodge v. Osborn, 240 IT. S. 118, 122. In the case 
before us, a sale of grain for future delivery 
without paying the tax will subject one to heavy 
criminal penalties. To pay the heavy tax on 
each of many dailv transactions which occur in 
the ordinary business of a member <j)f the ex¬ 
change, and then sue to recover it back would 
necessitate a multiplicity of suits and, indeed, 
would be impracticable. For the Board of Trade 
to refuse to apply for designation as ft contract 
market in order to test the validity bf the act 
would stop its 1,600 members in a branch of their 
business most important to themselves jand to the 
country. We think these exceptional and ex¬ 
traordinary circumstances with respect to the 
operation of this act make Section 3224 inap¬ 
plicable. ?? 

The court also, quoting from its former opinion 

in the case of Bailey v. Drexel Furniture Company, 

259 U. S. 20, said: ! 

« 

“Out of a proper respect for thej acts of a 
coordinate branch of the Governnient, this 
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court lias gone far to sustain taxing acts as such, 
even though there has been ground for suspect¬ 
ing from the weight of the tax it was intended 
to destroy its subject. But, in the act before us, 
the presumption of validity cannot prevail, be¬ 
cause the proof of the contrary is found on the 
very face of its provisions. Grant the validity 
of this law, and all that Congress would need to 
do hereafter, in seeking to take over to its con¬ 
trol any one of the great number of subjects to 
public interest, jurisdiction of which the States 
have never parted with, and which are reserved 
to them bv the Tenth Amendment, would be to 

7 

enact a detailed measure of complete regulation 
of the subject and enforce it by a so-called tax 
upon departures from it. To give such magic to 
the word ‘tax* would be to break down all con¬ 
stitutional limitation of the powers of Congress 
and completely wipe out the sovereignty of the 
States. 

“This has complete application to the act be¬ 
fore us, and requires us to hold that the provi¬ 
sions of the act we have been discussing cannot 
be sustained as an exercise of the taxing power 
of Congress conferred by Par. 8, Article I.” 

The United States has lost none of its remedies 
to collect the tax if due. Section. 1122 (b) of the 
Revenue Act of 1926 expressly provides: 

“The remedies hereby provided are in addi¬ 
tion to and not exclusive of anv and all other 

*• 

remedies of the United States in such Courts or 
otherwise to enforce such provisions. 7 ’ 

In the case of United States v. Greenfield Tap 
& Die Corporation, 27 Fed. (2d) 933, the United 
States had sued after the passage of the Revenue 
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Act of 1926, to enforce the liability of a transferee 

in a court of equity. Defense was urged that Section 

280 provided an exclusive remedy. The court, in 

holding the United States could maintain the suit, 

said: j 

“This section, being the latter portion of the 
act of 1926, was held to control in Ujnited States 
v. Updike, ct al., 25 Fed. (2d) 746 [(District of 
Nebraska, Omaha Division, April 13, 1928). 
My views are in accord with the results reached 
in that case. The rule of construction there ap¬ 
plied is well settled. United State$ v. Daniels 
(C. C. A.), 279 F. 844; In re Lee (4 C.) 236 F. 
987. . | 

“I think there is merit in the suggestion that 
section 280 deals with administrative procedure 
to be followed in assessing and collecting taxes 
from a transferee, as well as in the | other cases 
specified in the section, and that it should not be 
so construed as to deprive the United States of 
the power expressly conferred by othfcr statutory 
provisions to pursue in the courts qnv proper 
remedv for the collection of taxes! and other 
debts due to it. 

“Compare United States v. Ayer j(C. C. A.), 
12 F. (2d) 194; United States v. Chicago & E. I. 
R. R. Co. (D. C.) 298 F. 779; Dollar Savings 
Bank v. United States, 19 Wall. 22f, 22 L. ed. 
80; Billings v. United States, 232 U. $. 261, 35 S. 
Ct. 421, 58 L. ed. 596. j 

“For these reasons I am unable tci accept the 
views of the respondent respecting thc^ exclusive¬ 
ness of the provisions of section 28ti. I am of 
the opinion that, notwithstanding tljiese provi¬ 
sions, the United States may proceed in equity 
for the recoverv of these taxes assessed to the 
respondent’s assignor, and that the court has 
jurisdiction under Section 24 (1) of the Judicial 
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Code (28 IT. S.iC. A. §41 (1) ) to entertain tlie 
suit.' 7 

The United States may obtain full and adequate 
relief in a court of equity, and the rights of the ap¬ 
pellants may be fully protected and their liabilities 
properly determined in such a proceeding*. Their 
rights cannot be protected by an appeal to the Board 
of Tax Appeals, nor by paying the tax and suing for 
a refund. 

In the case of Dodge v. Bradv, 240 U. S. 122, the 
appellants sued to enjoin the collection of surtaxes 
assessed against them under an alleged unconstitu- 
tional statute. The point was urged that the pro¬ 
ceeding could not be maintained. The Supreme 
Court, in holding that it could, said (p. 125): 

“The Government insists that the court be¬ 
low was without jurisdiction to decide the merits 
and we come first to that question. It is appar¬ 
ent if the original bill alone is taken into view 
that the suit was brought to enjoin the collection 
of a tax and the court was without jurisdiction 
for the reasons stated in the previous case. And 
it is argued by the government that there was no 
jurisdiction under the supplemental bill since 
it fails to allege that an appeal was taken to the 
Commissioner of Internal Revenue after the 
payment of the taxes and that he refused to re¬ 
fund them and therefore fails to allege a compli¬ 
ance with the conditions imposed by §§3220 and 
3226 of the Revised Statutes as prerequisites to 
a suit to recover taxes wrongfully collected. But 
broadly considering the whole situation and tak¬ 
ing into view the peculiar facts of the ease, the 
protest of the Commissioner and his exertion of 
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authority over it and his adverse ruling upon 
the merits of the tax, thereby passing upon ev¬ 
ery question which he would be called upjmto de¬ 
cide on an appeal for a refunding of the taxes 
paid, we think that this case is so exceptional in 
character as not to justify us in holding |that re¬ 
versible error was committed by the couft below 
in passing upon the case upon its merits, thus 
putting an end to further absolutely useless and 
unnecessarv controversy We sav useless and 

• 4 ' %/ 

unnecessary because on the merits all thei conten¬ 
tions urged by the appellants concerning the 
unconstitutionality of the law and of the sur¬ 
taxes which it imposes have been considered and 
adversely disposed of in Brushaber vj Union 
Pacific R. R., ante, p. 1.” 

i 

In the case of Long v. Rasmussen, 281 Ifed. 236, 
the plaintiff alleged she owned property distrained 
bv defendant, Collector of Internal Revenue,!for cer- 

4' / / j 

tain distilled spirits, taxes and penalties assessed 
against one Wise, and the court, in holding plaintiff 
could enjoin the Collector from such distraint, said, 
at page 238: j 

“The distinction between persons anil things 
within the scope of the revenue laws and those 
without them is vital. See De Lima v. JBidwell, 
182 U. S. 176,179, 21 Sup. Ct. 743, 45 L. ed. 1041. 
To the former only does section 3224 apjfiy (see 
cases cited in Vioiette v. Walsh (D. C. 272 Fed. 
1016), and the well-understood exigencies of 
government and its revenues and their collection 
do not serve to extend it to the latter, j It is a 
shield for official action, not a sword forj private 
aggression. There is dictum to the contrary in 
Sheridan v. Allen, 152 Fed. 569, 82 (p. C. A. 

i 
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522, but it is neither supported by the case it 
cites nor bv anv other brought to attention. 77 

In the case of Acklin v. Peoples Savings Asso¬ 
ciation, 293 Fed. 392, a stockholder brought suit to 
enjoin the corporate officers from paying a tax. The 
court, in holding the action would lie, said (page 
394): 

“While it is a settled practice, by decision 
of the Supreme Court in the Dupont and other 
cases, that the remedy of a taxpayer is in the 
Bureau of Internal Revenue under Section 3224, 
ct $eq., Revised Statutes, and that ordinarily he 
may not enjoin the collection of a tax, but must 
pay the tax and seek a refund in the department, 
nevertheless the existence of exceptional cases 
is recognized. : Dodge v. Osborn, 240 U. S. 118, 
36 Sup. Ct. 275, 60 L. ed. 557; Hill v. Wallace, 
259 U. S. 44, 42 Sup. Ct. 453, 66 L. ed. 822. It is 
easilv conceivable that there are and must be 
cases in which the rights and property of a tax¬ 
payer will be utterly destroyed, if he is com¬ 
pelled to pay an alleged tax and pursue his rem¬ 
edy in the department, wherefore, when the facts 
clearly show that the pursuit of the ordinary 
statutorv remedv will inevitablv result in such 

*' %> 4 / 

destruction, a court of equity may take jurisdic¬ 
tion to grant relief and to furnish an adequate 
remedy. This, of course, should be done only in 
the most extraordinary cases, for the collection 
of revenue necessary to the support and mainte¬ 
nance of the government ought not be inter¬ 
rupted by litigation, unless execptional and 
grave conditions obtain. 77 

In the case of Higgins Mfg. Co. v. Paige, 20 Fed. 
(2d) 948, the District Court had decided that an 
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oleomargarine product manufactured by th<b plain¬ 
tiff was not subject to tax. Notwithstanding the de¬ 
cision the Collector continued to assess the taix. Suit 
to enjoin was instituted. The defendant interposed 
Section 3224 R. S., as a barrier to the proceedings, 

i 

and the court, in deciding that remedy by injunction 
was available, said (page 948): 

“At the hearing it was contended by the de¬ 
fendant that under Revised Statutes, S^c. 3224 
(Comp. St. Sec. 5947) the court had no power 
to restrain the collection of the tax. This raises 
a serious question. It is alleged in tli^ bill— 
and admitted by the motion to dismiss-4that, if 
the tax is laid and collected, the business of the 
plaintiff will be ruined, because in an action at 
law, brought after paying the tax, it cannot re¬ 
cover adequate damages. The tax is so high that 
the plaintiff cannot afford to manufacture the 
compound, pay the tax, and sell the article, and 
the alternative is to stop making it and jdestroy 
an established business. 

“It is true, of course, that except under ex¬ 
traordinary circumstances a court carjnot in¬ 
terfere with the assessment and collection of a 
tax. See Graham v. Du Pont, 262 IT. S.| 234, 43 
S. Ct. 567, 67 L. ed. 965, and cases cited. iBut the 
Supreme Court of the United States has! said, in 
Hill v. Wallace, 259 IT. S. 44, 42 S. Ct. 4.53, 66 L. 
ed 822: ! 

“ ‘It has been held by this court, irj. Dodge 
v. Brady, 240 U. S. 122,126 (36 S. Ct. 277, 60 L. 
ed. 560) that section 3224 of the Revised Stat¬ 
utes does not prevent an injunction in a ease ap¬ 
parently wdthin its terms in which some extra¬ 
ordinary and entirely exceptional circumstances 
make its provisions inapplicable. 7 259 U. S. at 
page 62, 42 S. Ct. 456, 66 L. ed. 822. 
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“See also, Aeklin v. Peopled Sav. Ass’n (D. 
C.) 293 F. 392, 394; Lafavette Worsted Co. v. 
Page (D. C.) 6 F. (2d) 399. 

“It is true, as contended by the defendant, 

that the statement was not necessary for the de- 

%/ 

cision of the case (see 259 U. S. at pages 62 and 
63, 42 S. Ct. 453, 66 L. ed. 822); but the state¬ 
ment of the court deserves all the greater atten- 
tention from that fact, as it evidently wished to 
draw attention to the matter. 

“The case at bar seems to be one coining with¬ 
in the exception above stated by the Supreme 
Court of the United States. The circumstances 
are exactly the same as in Higgins Mfg. Co. v. 
Page, ubi .supra. There has been no change in 
the congressional statute relating to oleomarga¬ 
rine. The action threatened bv the collector 
of Internal Revenue for Rhode Island is there¬ 
fore in defiance of the decision of the court. This 
is an extraordinary situation, and calls for the 
interposition of injunctive relief. If it be true, 
as contended bv the defendant, that a tax mav be 
collected, although it has been judicially deter¬ 
mined to be illegal, the result will be that the 
taxing authorities are entirely above and bevond 
the law. Although the Supreme Court of the 
United States has held that a tax laid under an 
unconstitutional statute will not be restrained 
(see Bailev v. George. 259 U. S. 16, 42 S. Ct. 
419, 66 L. ed. 816), in that case there was a com¬ 
plete and adequate remedy at law. It should 
be noted, also, that the statute had not been held 
void until after the tax was assessed. The tax¬ 
ing power is essential to the existence of the gov¬ 
ernment, and the courts have rightly gone very 
far in holding that taxing authorities should not 
be interfered with. Snyder v. Marks, 109 U. S. 
189, 3 S. Ct. 157, 27 L. ed. 901, and cases cited. 
But in this case, where there is no adequate rem- 
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edy at law, the court should have powerj to grant 
relief; otherwise, the citizen will be mofe at the 
mercy of the departments of the national gov¬ 
ernment than is consistent with life ip a free 
country. Acklin v. People’s Sav. Ass hi (D. C.) 
293 F. at page 394.” 

Section 280 of the Revenue Act of 1926 j does not 
undertake to define who a transferee is. ]jt simply 
authorized the Commissioner to assess against the 
transferee his liability at law or in equity for the 
debts of the transferor. If the United States were 
limited to the jurisdiction of the Courts tc| recover 
taxes from a transferee, it could be required to pro¬ 
ceed against all of the transferees within tiie juris¬ 
diction of the court where the suit was filed, land only 
recover the proportionate part of the j liability 
claimed for each transferee. 

In the case of the United States v. Armstrong, 26 
Fed. (2d) 227, the plaintiff instituted suit against 
sixteen out of sixty-three stockholders to rebover in¬ 
come taxes owned by the corporation at the time it 
made distribution of its assets to the stockholders. 
Those sued demurred specially because oil the ab¬ 
sence of indispensable parties. The court, iafter re¬ 
viewing the historv of the “ Trust Fund” doctrine 
as developed by Federal Court cases, decided that 
all stockholders were necessary parties, and in so de¬ 
ciding said (page 231): 

“The second question then occurs, whether 
the United States could maintain thd present 

l 
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bill against 6 stockholders, when there were 63 
stockholders, and many other than the defend¬ 
ants residents of the State of Oklahoma, and 
some of them residents of the Western Federal 
District of Oklahoma. 

; ‘The trial court seems to have been of opin¬ 
ion that all stockholders were necessary parties; 
that is to say, under the old chancery rule they 
would have been necessary parties, and that the 
bill might well have been dismissed. However, 
the trial court seems to have found such circum¬ 
stances presept that, under the equity rules and 
the more modern practice, the case might pro¬ 
ceed to termination as against the parties before 
the court. We are inclined to the opinion that 
the trial court was correct in its assumption that 
all stockholders should have been made parties. 
It must be considered that the plaintiff’s bill 
is not brought under any special statute, but 
proceeds upon broad equitable principles. The 
stockholders were not the debtors of the corpora¬ 
tion, and plaintiff was not proceeding after judg¬ 
ment to subject the property of the corporation 
in the ordinarv sense to execution. The bill was 
drawn, and the case proceeded upon the theory 
that there were equities present adequate to a 
court of equity in constructing and impressing 
a trust upon a certain subject. Clearly the sub¬ 
ject was one in which all of the stockholders 
were directly interested. The equities under 
consideration were equities affecting every 
stockholder in proportion to the amount he had 
received in the distribution of corporate funds. 
2sfow, as the bill proceeded entirely on equitable 
principles, a court of equity administering re¬ 
lief is naturally controlled by those principles. 
In this connection it is appropriate to recall one 
of the fundamental maxims of equity, and that 
is, c Equality is equity. ’ The principle of that 
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maxim seems to have controlled courts b£ equity 
in such cases in the past. * * 

i 

It will be noted from the above decision! that the 
United States has the power under the Revenue Laws 
now in force to proceed either by assessment under 
the provisions of Section 280 or to resort to a court 
of equity. In the latter proceeding the transferee 
is only liable for his proportionate part oi the lia¬ 
bility. ! 

* 

The appellants have no adequate remedy at law 
even though each could pay the tax proposed to be 
assessed and sue to recover, because the burden of 
raising the entire sum in cash works an unusual and 
unnecessary hardship on them. If they were to pay 
the demand exacted, it would have to be ouj; of capi- 
tal. When the Blue Motor Coach Corporation trans- 
ferred its assets to the appellant, the Consolidated 
Motor Coach Corporation, it paid, according to the 
allegations of the petition, cash or its equivalent (R. 
4). | 

The appellant stockholders, according tjo the pe- 

i 

tition, received no greater sum in liquidating divi¬ 
dends than $2,000.00. It cannot be logically con¬ 
tended that the appellants would have as | practical 
or efficient remedy at law as they have in equity. 
Under such a state of case, this court had jurisdic¬ 
tion. In the case of Munn v. DesMoines National 
Bank, 18 Fed. (2d) 269, the appellant had been as¬ 
sessed by the State on the shares of its stodk belong¬ 
ing to its stockholders. It sued in equity id the Fed- 
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eral Court to enjoin the collection of the tax without 
first exhausting its remedies under the taxing stat¬ 
ute. It was urged that the court had no jurisdiction 
because the appellee had an adequate remedy at law. 

The court, in sustaining its jurisdiction, said: 

“The adequate remedy which will prevent 
the maintenance in this court of equity of these 
suits must be ‘as practical and efficient to the 
the ends of justice and its prompt administra¬ 
tion, as the remedy in equity/ Boyce v. Grundy, 
3 Pet. 210. 215;, 7 L. ed 655; Oelrichs v. Spain, 
15 Wall. 211. 228, 21 L. ed. 43; Hayden v. 
Thompson, (C. C. A.) 71 F. 60, 63; Walla Walla 
v. Walla Walla Water Co., 172 U. S. 1, 12, 19 
S. Ct. 77, 43 L. ed. 341; St. Louis-San Francisco 
Ry. Co. v. McElven, 253 F. 123, 135. Such a 
remedy must also be a legal remedy in the fed¬ 
eral court, not merely in a state court. National 
Surety Co. v. State Bank (C. C. A.) 120 F. 593, 
61 L. R. A. 394; Brun v. Mann (C. C. A.), 151 
F. 145, 12 L. R. A. (n. s.) 154; Franklin v. Ne- 
vada-California Power Co. (C. C. A.). 264 F. 
643, 645.” 

We have heretofore pointed out the practical dif¬ 
ficulty of the appellants protecting themselves by 
paying the tax and suing for refund. The first 
transferee paying the tax would be entitled to no 
refund if legally liable for the tax and would be com¬ 
pelled to resort to a suit for contribution from his 
co-transferees. The remaining transferees, if each 
paid, would be entitled to a refund of the entire sum 
paid; the one first paying could not compel contribu¬ 
tion, until the last paying had recovered a refund. 
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It would be necessary to maintain several [different 
suits in order to adjust the liabilities of the various 
transferees if the right to relief were left sblely to a 
court of law. To say the least, the remedy of the 
appellants at law is doubtful. | 

j 

In the case of Union Pacific Railroad Company 
v. Weld County, 247 U. S. Supreme Court, 285, 62 

L. ed. 716, the appellant had sued the tax commis- 

| 

sioner of Weld Countv, Colorado, in the Federal 
Court to enjoin the levying of certain taxes against 

i 

it for an unjust discrimination in fixing Value. It 
was claimed that appellant had an adequate remedy 
at law by paying the tax and suing for refund. The 
Supreme Court, in holding that the appellant was 
entitled to an injunction notwithstanding the Re¬ 
funding Statute of Colorado, said: 

“That the taxes were levied for stjate. school 
district, and town, as well as for county, pur¬ 
poses, is not material; for it is appajrent from 
the Colorado statutes and decisions thiat the sec¬ 
tion covers broadly the whole of the tax that is 
found to have been erroneous or illegal, regard¬ 
less of the purpose for which it was levied and 
placed on the county tax roll. And it also is im¬ 
material that the real property, fo t the lien 
would be effectually removed by pajying them 
and taxes were made a lien on the [company’s 
suing to recover back the money. Allen v. Pull¬ 
man’s Palace Car Co., 139 U. S. 658,1 661, 35 L. 
ed. 303, 304, 11 Sup. Ct. Rep. 682 j Arkansas 
Bldg. & L. Asso. v. Madden, 175 U. S[ 273, 44 L. 
ed. i60, 20 Sup. Ct. Rep. 119. j 

“Whether the section named is stjdl in force, 
unqualified and unmodified, is the important 
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question. If not in force, a single action at law 
would not suffice, for then it would be necessary 
to bring a separate action against each of several 
school districts and towns for its part of the 
tax. See Raymond v. Chicago Union Traction 
Co., 207 IT. S! 39, 40, 52 L. ed. 88, 89, 28 Sup. Ct. 
Rep. 7,12 Ann. Cas. 757. And if the section has 
been so qualified and modified that the continued 
existence of the right originally conferred on the 
taxpayer is involved in uncertainty, an essential 
element of the requisite remedy at law is want¬ 
ing; for, as this court has said: ‘It is a settled 
principle of equity jurisprudence that, if the 
remedy at law be doubtful, a court of equity 
will not decline cognizance of the suit. * * * 
Where equity can give relief, plaintiff ought not 
to be compelled to speculate upon the chance of 
his obtaining relief at law.’ Davis v. Wakelee, 
156. U. S. 680, 6S8, 39 L. ed. 578, 584, 15 Sup. 
Ct. Rep. 555/’ 

The appellants have a common interest in the 
claim made by the appellee and all are jointly inter¬ 
ested in the demand made on each bv the Commis- 
sioner of Internal Revenue. This action avoids the 
circuity and multiplicity of actions which would be 
necessary in any other proceeding, and on that ac¬ 
count alone, the lower court had jurisdiction of the 
controversy. 

V 

In the case of Lake Charles Rice Mill Company 
v. Pacific Rice Growers Association, 295 Fed. 249, 
the Ninth Circuit said: 

“It may be conceded that, as a general rule, 
a bill is multifarious where it joins independent 
causes of action and it does not appear that there 


is any ground of defense common to tjhe defend¬ 
ants and the bill does not pray for equitable re¬ 
lief but merely seeks to collect a definite sum 
from each defendant. Fidelity Truist & Safe 
Deposit Co. v. Archer, 179 Fed. 32, 103 C. C. A. 
16. On the other hand, where there isj a common 
point of litigation between the parties defend¬ 
ant, the rule is well stated in Wvmain v. Bow^- 
man, 127 Fed. 257, 263, 62 C. C. A. 189, 195: 

“ ‘This court has repeatedly ljeld— and 
that holding is sustained by the great weight 
of authority—that a bill in equity against sev¬ 
eral defendants separately liable either at law 
or in equity may be maintained, ih order to 
avoid a multiplicity of actions at law or of 
suits in equity, whenever there is |a common 
and decisive point of litigation between the 
complainant and the defendants, the com¬ 
plainant has no remedy at law hs prompt, 
practical, and efficient to attain the ends of 
justice as the suit in equity, and the conveni¬ 
ence of the complainant in pursuing the single 
suit in equity is not overcome by th^ deeper in¬ 
convenience of such a course to the defend¬ 
ants.’ 

i 

“Among the cases sustaining thfe rule are 
Bailey v. Tillinghast, 99 Fed. 801, 4j0 C. C. A. 
93; Illinois Cent. R. Co. v. Caffirev, (0. C.), 128 
Fed. 770; Pennsylvania Co. v. Bay (fc. C.), 150 
Fed. 770; Alsop v. Conway, 188 Fed. 568, 575, 
110 C. C. A. 366; Osborne v. Wisconsin Cent. R. 
Co. (C. C.), 43 Fed. 824.” 

I 

j 

Under Section 280, the Commissioner,! as he con- 

i 

strues the law, has the authority to recoyer the pri¬ 
mary tax liability by distraint as many tiffies as there 
are transferees. There is no machinery set up, as the 
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law is administered under Section 280, to give to a 
party proceeding under that section the relief of 
contribution he would have in a court of equity. 

CONCLUSION. 

The whole procedure for the collection of the 

taxes owed bv a transferor from a transferree so 

* 

radically changes the law formerly in effect that 
there is a taking without compensation and a denial 
of due process as defined in the case of Endicott- 
Johnson Corporation v. Encyclopedia Press, 266 U. 
S. 288, 69 L. ed. 292, where the court said: 

“The words ‘due process of law/ when ap¬ 
plied to judicial proceedings, ‘mean a course of 
legal proceedings according to those rules and 
principles which have been established in our 
systems of jurisprudence for the protection and 
enforcement of private rights/ Pennover v. 
Neff. 95 IT. S. 714, 733, 24 L. ed. 565, 572; Scott 
v. McNeal, 154 II. S. 34, 46, 38 L. ed. 896, 901, 
14 Sup. Ct. Rep. 1108. They require a proceed¬ 
ing which, observing the general rules thus es¬ 
tablished, follows forms of law’ appropriate to 
the case and just to the parties to be effected; 
and which, whenever it is necessary for the pro¬ 
tection of the parties, gives them an opportunity 
to be heard respecting the justice of the judg¬ 
ment sought. Hagar v. Reclamation Dist., Ill 
IT. S. 701, 708, 28 L. ed. 569, 572, 4 Sup. Ct. Rep. 
663/ 7 

The Commissioner of Internal Revenue under 
Section 280 is authorized to interpret and administer 
the law’s of the forty-eight States, on the liability 


I 

I 


I 
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growing out of the transmission of property where 

i 

the transferor has failed to discharge his income tax 
liability and to determine the equitable rights grow¬ 
ing out of such a relationship as defined byjtlie Court 
decisions of every court in the land and this without 
anv hearing on the primary liability of the trails- 
feror. This is a radical departure from existing law 

i 

and a violation of essential constitutional (right. 

i 

We respectfully submit that the judgment of the 
lower Court should be reversed. 

I 

i 

George V. Trjtlett, 
Elwood Hamilton, 
Attorneys for J\ippcUant. 

Woodward, Hamilton & Hobson, 

Of Counsel. 
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APPENDIX. 


I 


THE LAW. 

Section 280 of the Revenue 
Act of 1926: j 

“(a) The amounts of the following liabilities shall, 
except as hereinafter in this section provided, be as¬ 
sessed, collected, and paid in the same mannerl and sub¬ 
ject to the same provisions and limitations hs in the 
case of a deficiency in a tax imposed by this! title (in¬ 
cluding the provisions in case of delinquency iii payment 
after notice and demand, the provisions authorizing dis¬ 
traint and proceedings in court for collectioi^, and the 
provisions prohibiting claims and suits for refunds): 

“(1) The liability, at law or in equity, o i a trans¬ 
feree of property of a taxpayer, in respect qf the tax 
(including the interest, additional amounts, jmd addi¬ 
tions to the tax provided by law) imposed upo^i the tax¬ 
payer by this title or by any prior income, excdss profits, 
or war-profits tax Act. 

“(2) The liability of a fiduciary under section 3467 
of the Revised Statutes in respect of the payment of any 
such tax from the estate of the taxpayer. 

“Any such liability may be either as to the amount 
of tax shown on the return or as to any deficiency in tax. 

“(b) The period of limitation for assessment of any 
such liability of a transferee or fiduciary shall be as fol¬ 
lows: 

i 

“(1) Within one year after the expiration of the 
period of limitation for assessment against the taxpayer; 
or 

“(2) If the period of limitation for ajssessment 
against the taxpayer expired before the enactment 
of this Act but assessment against the taxpayer was 
made within such period,—then within six years af¬ 
ter the making of such assessment against the!taxpayer, 

i 

i 

i 

I 
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but in no case later than one year after the enactment of 
this Act. 

4 ‘(3) If a court proceeding against the taxpayer for 
the collection of the tax has been begun within ei¬ 
ther of the above periods,—then within one year after 
return of execution in such proceeding. 

“(c) For the purposes of this section, if the taxpayer 
is deceased, or in the case of a corporation, has termi¬ 
nated its existence, the period of limitation for assess¬ 
ment against the taxpayer shall be the period that would 
be in effect had the death or termination of existence not 
occurred. 

44 (d) The running of the period of limitation upon 
the assessment of the liability of a transferee or fidu¬ 
ciary shall, after the mailing of the notice under subdi- 
vision (a) of section -74 to the transferee or fiduciary, 
be suspended for the period during which the Commis¬ 
sioner is prohibited from making the assessment in re¬ 
spect of the liability of the transferee or fiduciary, and 

for sixtv da vs thereafter. 

«• % 

44 (e) This action shall not apply to any suit or other 
proceeding for the enforcement of the liability of a trans¬ 
feree or fiduciary pending at the time of the enactment of 
this Act. 

44 (f) As used in this section, the term ‘transferee’ 
includes heir, legatee, devisee, and distributee.” 


Section 602 of the Eevenue 
Act of 1928: 

4 4 Board of Tax Appeals—Transferee Proceedings. 
Title IX of the Eevenue Act of 1924, as amended, is fur¬ 
ther amended by adding at the end thereof two new sec- 
tions to read as follows: 

44 ‘Transferee Proceedings. 

44 ‘Sec. 912: In proceedings before the Board the bur¬ 
den of proof shall be upon the Commissioner to show 
that a petitioner is liable as a transferee of property of a 
taxpayer, but not to show that the taxpayer was liable 
for the tax.’ ” 
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Section 604 of the Revenue 
Act of 1928: | 

‘ ‘ Suits to Restrain Enforcement of Liability! of Trans¬ 
feree or Fiduciary: 

“No suit shall be maintained in any court for the 

V I 

purpose of restraining the assessment or collection of 
(1) the amount of the liability, at law or in equity, of a 
transferee of property of a taxpayer in respect of any 
income, war-profits, excess-profits or estate tax, or (2) 
the amount of the liability of a fiduciary under Section 
3467 of the Revised Statutes in respect of !any such 
tax.” 


REGULATIONS. 

Articles 1291 of 

Regulations 69: j 

“Claims in cases of transferred assets.—The amount 
for which a transferee of the property of a taxpayer is 
liable, at law or in equity, and the amount of the per¬ 
sonal liability of a fiduciary under section 3-^67 of the 
Revised Statutes, in respect of any income or profits tax 
imposed by Title II of the Revenue Act of lf)26, or by 
prior Acts, whether shown on the return of th^ taxpayer 
or determined as a deficiencv in the tax, shall be assessed 
against such transferee or such fiduciary a^ the case 
may be, and collected and paid in the same mjanner and 
subject to the same provisions and limitation^ as in the 
case of a deficiency imposed by Title II of the Revenue 
Act of 1926, except as hereinafter provided, i The pro¬ 
visions relating to delinquency in payment after notice 
and demand and the amount of interest attaching be¬ 
cause of such delinquency, the authorization of distraint 
and proceedings in court for collection, the prohibition 
of claims for abatement and claims and suits for refund, 
the filing of a petition with the Board of Taf: Appeals, 
and the filing of a petition for review of tile Board’s 
decision, are included in the sections and articles relat¬ 
ing to deficiencies in tax imposed by Title H.| 

“The term ‘transferee’ as used in this article in¬ 
cludes an heir, legatee, devisee, distributee of an estate 


i 
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of a deceased person, tlie shareholder of a dissolved cor¬ 
poration, the assignee or donee of an insolvent person, 
the successor of a corporation, a party to reorganization 
as defined in section 203, and all other classes of dis¬ 
tributees. 

“The period of limitation for assessment of the lia- 
bilitv of a transferee or of a fiduciary, referred to in the 
first paragraph of this article, is as follows: 

“(1) Within one year after the expiration of the 
period of limitation for assessment against the taxpayer 
(see sections 277, 278, and 283 (1) and articles 1271 and 
1272; or 

“(2) If the period of limitation for assessment 
against the taxpayer expired before the enactment of 
the Revenue Act of 1926, but assessment against the tax¬ 
payer was made within such period, then within six 
years after the making of such assessment against the 
taxpayer but in no case later than one year after the en¬ 
actment of the Revenue Act of 1926. 

“(3) If the court proceedings against the taxpayer 
for the collection of the tax has been begun within the 
period of limitation for the bringing of such proceed¬ 
ings, then within one year after the return of execution 
in such proceeding. 

“For the purpose of determining the period of limita¬ 
tion for assessment against a transferee or a fiduciary, 
if the taxpayer is deceased, or, in the case of a corpora¬ 
tion, has terminated its existence, the period of limita¬ 
tion for assessment against the taxpayer shall be 
the period that would be in effect had the death or ter¬ 
mination of existence not occurred. 

“If a notice of the liability of a transferee or the lia¬ 
bility of fiduciary has been mailed to such transferee or 
to such fiduciary under the provisions of section 274 (a) 
(see article 1232) then the running of the statute of limi¬ 
tations shall be suspended for the period during which 
the Commissioner is prohibited from making the assess¬ 
ment and for 60 da vs thereafter. 

“The provisions of section 280 do not apply in any 
suit or proceeding for the enforcement of the liability 
of a transferee, or the liability of a fiduciary under sec- 
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I 

tion 3467 of the Revised Statutes, which was periling at 
the time of the enactment of the Revenue Act of 1926.” 

I 

CONSTITUTIONAL PROVISIONS, j 

I 

5th Amendment: 

I 

“No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in 
the land or naval forces, or in the Militia, when in actual 
service in time of War or public danger; nor s^iall any 
person be subject for the same offense to be tjvice put 
in jeopardy of life or limb; nor shall be compelled in any 
Criminal Case to be a witness against himself, nor be de¬ 
prived of life, liberty, or property, without du<i process 
of law; nor shall private property be taken for public 
use, without just compensation.’’ 


Article 3, Section 1: 

“The pudicial Power of the United States,: 1 shall be 
vested in one supreme Court, and in such inferior Courts 
as the Congress may from time to time ordaiiji and es¬ 
tablish. The Judges, both of the supreme and inferior 
Courts, shall hold their Offices during good Behavior, 
and shall, at stated Times, receive for their Services, a 
Compensation, which shall not be diminished during 
their Continuance in Office.” 


Article 1, Section 2, Clause 3: | 

“Representatives and Direct Taxes shall jbe appor¬ 
tioned among the several States which may b^ included 
within this Union, according to their respective Num¬ 
bers, * * *” 

7 i 


16th Amendment: j 

“The Congress shall have power to lay and collect 
taxes on incomes, from whatever source derivejd, without 
apportionment among the several states, and without re¬ 
gard to any census or enumeration.” 


i 


i 
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Mid-Continent Petroleum Corporation, a Corporation, 
v. A. C. Alexander and against A. C. Alexander, as Col¬ 
lector for Internal Revenue for the United States for the 
District of Oklahoma. 

District Court of the United States for the Western 
District of Oklahoma. In Equity. June 15, 1929. 

(1) Section 280 of the 1926 Act providing for assess¬ 
ment against the transferees of assets of the tax due from 
the transferor is held unconstitutional inasmuch as it 
confers judicial powers upon the Commissioner. 

(2) An injunction restraining collection of taxes 
against a transferee pursuant to section 280 of the 1926 
Act is granted, it being held that section 280 is uncon¬ 
stitutional and that section 604 of the 1928 Act prohib¬ 
iting suits for restraining assessments or collections un- 
der section 280 is supplemental to the latter section and 
therefore also unconstitutional. 


OPINION. 

VAUGHT, District Judge: In this action the plain¬ 
tiff prays that a temporary injunction issue against the 
defendant individually and as Collector of Internal Rev¬ 
enue for the United; States for the District of Oklahoma 
enjoying and restraining the issuing and levying of dis¬ 
traint warrants against the plaintiff and its property and 
enjoying and restraining defendant from selling or at¬ 
tempting to sell plaintiff’s property or any part thereof. 

The bill alleges that the defendant Alexander is Col¬ 
lector of Internal Revenue for the United States for the 
District of Oklahoma; that the plaintiff, the Mid-Conti¬ 
nent Petroleum Corporation, is the legal successor of 
Cosden and Company, a Delaware corporation, the name 
Cosden and Company having been duly and regularly 
changed to that of Mid-Continent Petroleum Corpora- 
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tion; that Cosden Oil and Gas Company is a corporation 
of the State of Oklahoma duly incorporated prior to the 
first of January, 1922, and now in existence dnd doing 
business; that said Cosden Oil and Gas Company is a 
subsidiary of the Mid-Continent Petroleum Corporation 
formerly Cosden and Company; that said Cosden and 
Company during the year 1922 and at all tintes there¬ 
after owned all or practically all of the stock of said 
Cosden Oil and Gas Company and still owns the same 
under the name of this plaintiff, Mid-Continent. Petro- 

I 

leum Corporation; that the Burbank Oil Company was 
a Maryland corporation incorporated under thje laws of 
Maryland, and that on or about the 16th day pf Decem¬ 
ber, 1923, one J. S. Cosden was the owner of jail of the 
stock of said Burbank Oil Company; that afteif the 10th 
of January, 1924, the Burbank Oil Company filed its 
corporation income tax return for the fiscal year begin¬ 
ning October first, 1922, and ending Septembeij 30, 1923, 
on United States Internal Revenue Form 1120-h; that in 
said return among other things the said Burbank Oil 
Company reported first “ profit from sale of rCal estate, 
stocks, bonds and other capital assets’ 7 the sum of 
$252,816.03; that in said return the said Burbank Oil 
Company computed the tax for which it was liable for the 
aforesaid taxable period at the sum of $35,085.33 of 
which amount said Burbank Company has paicjl the sum 
of $17,542.67 and that the transaction in connection with 
the above referred to $252,816.03 is substantially as 
follows: 

That on or about the 16th day of December, 1922, the 
Burbank Oil Company transferred all of its properties 
consisting of certain leases, leasehold estates Equipment 
and so forth to the Cosden Oil and Gas Company for 
36,170 shares of the stock of Cosden and Company; that 
at the time of the aforesaid transaction, J. $. Cosden 

i 

I 

i 

I 


I 
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was the owner of the stock of the Burbank Oil Company 
and with the knowledge, consent and at the direction of 
the said Burbank i Oil Company the aforesaid 36,170 
shares of the stock of Cosden and Company were turned 
over and delivered to the said J. S. Cosden; that there¬ 
after and prior to the 30tli day of September, 1923, J. S. 
Cosden sold and disposed of the aforesaid 36,170 shares 
of stock; that immediately thereafter the Burbank Oil 
Company was legally dissolved; that the aforesaid J. S. 
Cosden, in his individual Federal Tax return for the year 
1923 reported a liability and paid a tax the exact amount 
thereof being unknown to plaintiff, upon the profit or 
profits realized by him from the sale of the aforesaid 
36,170 shares of stock. 

The plaintiff further states that the report and return 
of the Burbank Oil Company of the above mentioned 
$252,816.03 in its above mentioned and described return 
for the fiscal year beginning October first, 1922, and end¬ 
ing September 30, 1923, as 4 ‘profit from the sale of real 
estate, stocks, bonds and other capital assets’’ was and is 
erroneous; that said Burbank Oil Company was not le¬ 
gally liable for any tax upon the aforesaid $262,816.02; 
that said Burbank Oil Company was not legally liable 
for any tax in connection with the above mentioned and 
described transfer of its properties to the Cosden Oil 
and Gas Company; that said Burbank Oil Company was 
not legally liable for any tax in connection with the 
above mentioned and described 36,170 shares of stock of 
Cosden and Company, and that in so far as the aforesaid 
tax return of the Burbank Oil Company for the fiscal 
year beginning October first, 1922, and ending Septem¬ 
ber 30, 1923, includes a tax upon the aforesaid $252,- 
816.03, the same is and was erroneous; that the amount 
of tax or taxes for which the Burbank Oil Company was 
legally liable for the fiscal year beginning October first 
1922 and ending September 30,1923, is and was the sum 


of $3,483.22 which amount the said Burbank Oil Com¬ 
pany has paid, and in addition thereto has paid the sum 
of $14,059.34 for taxes for said year which jit was not 
legally liable to pay and which was illegally, wrong¬ 
fully and erroneously assessed against it. All the fore¬ 
going allegations are upon information and belief. 

The plaintiff further states that sometime after the 
15th of January, 1929, the United States Colnmissioner 
of Internal Revenue arbitrarily, wrongfully and ille¬ 
gally determined that the plaintiff was liable in law or in 
equity as transferee of the Burbank Oil Company for the 
sum of $22,676.78 being the above mentioned and de¬ 
scribed deficiency of $17,542.67 of income tax (of the Bur¬ 
bank Oil Company for the year 1923 j which is 
claimed by said commissioner that sait). Burbank 
Oil Company owes together with interest thereon 
to March 16, 1929, in the sum of $5,134.11, mjaking a to¬ 
tal of $22,676.78, and that some time after tile 15th day 
of January, 1929, the said United States Coimmissioner 
of Internal Revenue arbitrarily, wrongfully a,hd illegally 
assessed against or imposed upon or undertook to assess 
against or impose upon the said plaintiff, tl}e aforesaid 
liability in the sum of $22,676.78; that prior t!o the afore¬ 
said alleged determination and assessment of liabilitv of 
or against said plaintiff, said plaintiff received notice of 
the intention of the aforesaid Commissioner! of Internal 
Revenue to make the same, and that said plaintiff failed 
to avail itself of the privilege of a hearing iiji connection 
therewith before the United States Board jof Tax Ap¬ 
peals, and that the time for a hearing befor0 said Board 
of Tax Appeals has long since expired; that the aforesaid 
determination and assessment of liability of | and against 
the plaintiff has been entered in the office of the defend¬ 
ant as Collector of Internal Revenue for i the United 

i 

States for the District of Oklahoma, and thq payment of 
the amount of the aforesaid alleged liability and assess- 



88 


ment of $22,676.7S, lias been demanded of the plaintiff 
bv the United States Commissioner of Internal Revenue 
and by the defendant, A. C. Alexander purporting to act 
as Collector of Internal Revenue for the United States 

i 

for the District of Oklahoma, and that the said United 
States Commissioner of Internal Revenue has issued and 
turned over to the defendant A. C. Alexander as such 
Collector as aforesaid, a distraining warrant or war¬ 
rants for the collection from said plaintiff of the afore¬ 
said liability and assessment of $22,676.78, and that said 
defendant, A. C. Alexander as such Collector aforesaid 
is threatening to and unless enjoined and restrained will 

under and bv virtue of the aforesaid distraint warrant 
%> 

or warrants levy upon plaintiff’s property and sell it in 
satisfaction of the aforesaid liabilitv and assessment. 


The bill further alleges that in determining the above 
mentioned and described liabilitv and in assessing the 
same against the said, plaintiff, the United States Com¬ 
missioner of Internal Revenue purported to act and did, 
in fact, act solely and exclusively under and by virtue of 
Section 280 of the United States Revenue Act of 1926, 
which is and was the first and only law authorizing or 
attempting to authorize the United States Commissioner 
of Internal Revenue to determine, assess and collect a 
liability at law or in equity of a transferee of property of 
a taxpayer in respect of United States taxes imposed 
upon such taxpayer, and that said Section 280 of said 
Revenue Act of 1926 is in violation of the 5th Amend¬ 
ment to the Constitution of the United States in that it 
deprives plaintiff of its property without due process of 
law, and also, in that it takes plaintiff’s property for 
public use without just compensation, and of the 7th 
amendment to the Constitution of the United States in 
that it deprives plaintiff of its right to trial by jury and 
of section one of Article 3 of the Constitution 
of the United States in that it undertakes to 
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I 
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vest judicial power in the United States Com¬ 
missioner of Internal Revenue, and of j Section 2 
of Article 1 to the 16th amendment to t|he Consti¬ 
tution of the United States in that it makes plaintiff lia¬ 
ble for a tax upon income not received by it and also, 
that it imposes and levies a direct tax without appor- 

i 

tionment and not upon income, and that loijg prior to 
the above mentioned and described determihation and 
assessment of liability of and against plaintifjf, said sec¬ 
tion 280 of said Revenue Act of 1926 had beeij. judicially 
determined to be unconstitutional, null and \joid and in 
conflict with the provisions and amendments of the Con¬ 
stitution of the United States, and that such judicial de¬ 
termination has never been vacated, set asidp or modi¬ 
fied and the same is now in full force and offset; that 
said Section 280 of the United States Revefiue Act of 
1926 was not and is not retroactive, and tha): the same 
does not authorize the determination, assessment or col- 
lection by the United States Commissioner <^f Internal 
Revenue of the liability at law or in equity, if any, of 
said plaintiff in respect of any United States t^xes of the 
Burbank Oil Company for the fiscal year beginning Oc¬ 
tober first, 1922, and ending September 20,1923, and that 
there was and is no law authorizing said United States 
Commissioner of Internal Revenue to determine, assess 
or collect the liability, at law or in equity, if ajiy, of said 
plaintiff in respect of any United States taxes of the Bur¬ 
bank Oil Company for the fiscal year beginning October 
first, 1922, and ending September 30, 1923. j 

The bill further alleges that the attempted determina¬ 
tion, assessment and collection of and againslj and from 
the plaintiff of its liability in law or in equityj if any, in 
respect of any statute of the United States of the Bur¬ 
bank Oil Company for the fiscal year beginning October 
first, 1922, and ending September 30, 1923, was or were 
and is or are barred by the statute of limitations of the 
United States of America. 

I 


This action directly challenges the constitutionality 
of Section 2S0 of the Revenue Act of 1926 (44 Stat. 67), 
which, among other things, authorizes the Commissioner 
of Internal Revenue to assess and collect in the same 
manner and subject to the same provisions and limita¬ 
tions as in the case of a deficiency in a tax, (1) the lia¬ 
bility at law or in equity of a transferee of property of 
a taxpayer in respect of the tax (including interest, ad¬ 
ditional amounts and additions to the tax provided by 
law) imposed upon the taxpayer by this title or by any 
prior income, excess profits or war profits tax Act; “and 
also the constitutionality of the Act of May 29, 1928 (Ch. 
852, Sec. 604, 45 Stat.), which involves the right of a 
transferee of the property of a taxpayer to enjoin the 
collection by distraint of such assessed liability.” 

In the oral argument and in the brief, counsel for 
plaintiff have urged: 

(1) That section 280 of the Revenue Act of 1926, 
which is the sole authoritv for the actions of the United 
States Commissioner of Internal Revenue, and of the de¬ 
fendant is unconstitutional. 

(2) That the Federal statute (Act of May 29, 1928) 
prohibiting injunction to restrain the assessment or col¬ 
lection of the liability of a transferee is to be construed 
as if it had been included as a part of Section 280 of 
the Revenue Act of 1926, authorizing the assessment 
against a transferee of “the liability at law or in equity 
of the transferee of property of a taxpayer.” That 
where an amendatorv statute is of such a character or 
construction that it cannot stand as an independent stat¬ 
ute, and the amended statute is invalid the amendatory 
statute also falls, and that, therefore, since Section 280 
of the Revenue Act of 1926, authorizing the assessment 
of transferee liability is unconstitutional, then the pro¬ 
vision of the Act of May 29, 1926, prohibiting injunction 
against the collection of a transferee liability construed- 


I 
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as a part of Section 280 is likewise unconstitutional and 
falls with Section 280. 

It appears that it is only necessary tj) consider two 
propositions in the case. (1) The constitutionality of 
Section 280 of the Revenue Act of 1926 aijd (2) constru¬ 
ing the provision of the Act of May 29, 19j?6, prohibiting 
injunction against the collection of a transferee liability 
as a part of Section 280, and likewise its [constitutional¬ 
ity. | 

Under the first proposition this court is impressed 
with the reasoning and the conclusion ill the case of 
Owensboro Ditcher and Grader Co. v. ljucas, 18 Fed. 
(2d) 798. I 

Does Section 280 of the Revenue Act bf 1926 impose 
upon the Commissioner judicial powers in permitting 
him to determine the liability at law or in equity of a 
transferee of property of a taxpayer? Is ithe transferee 
entitled to his day in court before being required to pay 
the taxes assessed against another? In other words, 

i 

are we dealing with a tax liability in th^s case? The 
petitioner is not a taxpayer in so far as tins suit is con¬ 
cerned. The liability which the Commissioner is at¬ 
tempting to fix is not a liability for a tax, but a liability 
“at law or in equity,” a liability which a Creditor could 
enforce in the proper court. The defendant, however, 
urges the proposition that even conceding ! the unconsti¬ 
tutionality of Section 280, that this courtj is forbidden 
by Section 3224 of the Revised Statutes to entertain a 
suit for injunction. Section 3224 of the Revised Statutes 
provides that no suit for the purpose of restraining the 
assessment or collection of any tax shall bie maintained 


in any court. 

Quoting from the opinion in Owensbord, 
Grader Co. v. Lucsa, supra: 


Ditcher and 


“If the liability sought to be enfdreed against 
the plaintiff in this case, under section! 280, is a tax 

i 


l 


i 
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within the meaning of section 3224, then of course 
this suit cannot be maintained, notwithstanding the 
unconstitutionality of the law imposing it. I can¬ 
not agree, however, with the contention of the de¬ 
fendant that the liability sought to be enforced 
against the plaintiff in this case is a tax within the 
meaning of section 3224. I cannot escape the conclu¬ 
sion that the tax referred to in that section is the pri¬ 
mary liability imposed by the law-making body upon 
the citizen subject to the tax, and not a liability aris¬ 
ing out of the relationship of a third party to the 
original taxpayer dr to his property. The liability 
of the taxpayer as such grows out of his relation¬ 
ship to the government. It is an enforced contri¬ 
bution imposed upon him or his property for the 
support of the government. It is not based upon 
anv contract, nor is it the result of any voluntary ob- 
ligation assumed bv him. When the government 
undertakes to collect this liability, however, from a 
third party against whom it was not originally as¬ 


sessed, the liability arises 

« 


from entirely different 
* 


considerations. The liability of such a person is a 


contractual one, either express or implied. If he 


contracts with the taxpayer to pay the tax, the gov¬ 
ernment’s right to proceed against him is upon the 


theory that the contract was made for its benefit. 


If he receives property from the taxpayer without 
paying therefor, or under such conditions as in good 
conscience would require it to be devoted to paying 
the obligations of him from whom it was received, 
then the law implies a promise on his part to pay. 

“The express contract or the implied contract 
may be to pay the entire obligation of the taxpayer, 
or it may be for such a part thereof as he agreed to 
pay, or in equity and good conscience he should be 
required to pay; but in no sense can it be said to be a 
tax, as that term is ordinarily understood. The 
amount for which:he is liable is fixed and deter¬ 


mined by none of the principles called into play in 
determining the primary liability of the taxpayer, 
but upon principles which have no relation to the 
tax law under which the primary liability arises. 
The obligation of such third party is a debt, founded 



upon contract, express or implied, roller than a 
tax, and to hold that this debt mav be iassessed and 
collected by a ministerial officer, through the appli¬ 
cation and determination by him of legal and equi¬ 
table principles, and that before the taxpayer can 
be heard in court he must raise the money and pay 
the amount thus assessed, would be to place, a most 
unreasonable construction upon section 3224, and to 
attribute to it a meaning which I cannot believe was 
in contemplation of Congress.” 

i 

i 

The defendant contends, however, that the court is 
specifically prohibited from granting an injunction and 
in support of his contention relies upon section 604 of 
Revenue Act of 1928 which provides in part that “no 
suit shall be maintained in any court for the purpose of 
restraining the assessment or collection of (lj) the amount 
of the liability at law or in equity of a ijransferee of 
property of a taxpayer in respect of any income, war 
profits, excess profits, or estate tax * * * j and i n sup¬ 
port cites the case of Felland v. Wilkinson! decided No¬ 
vember 22, 1928 (at D-9036, herein), by the United 
States District Court for the Western District of Wis¬ 
consin.” The learned judge in that case comments upon 
the opinion of Judge Dawson in Owensboro! Ditcher and 
Grader Co. v. Lucas, supra. It is my opinijon, however, 
that if section 280 is unconstitutional that jthen it must 
follow that section 604 of the Revenue Act <^f 1928 made 
for the express purpose of supplementing ahd enforcing 
section 280 of the Revenue Act of 1926 nujist also fall. 
But giving to section 604 of the Revenue !Act of 1926 
its most favorable construction whether it bcj regarded as 
an amendment to section 2S0 or not, there can be no 
question but that it must be construed as aj part of sec¬ 
tion 280, and hence, it must fall with sectionj 280. 

See Board of Corner v. Aetna Life Ins. Co., 90 Fed. 
222; Kent Lumber Co. v. Howard, 237 Fed. 514; Hem- 
mer v. U. S., 304 Fed. 898. 
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The foregoing opinions were all written by Judge 
Sanborn of the Eighth Circuit, and the last case was af¬ 
firmed by the Supreme Court in 241 U. S. 379. 

I have not attempted in this opinion to review or dis¬ 
cuss the numerous authorities cited in the briefs in this 
case, but recognize the importance of the proposition in¬ 
volved and that it will doubtless have the attention of 
the appellate court, I am content to rely upon the reason¬ 
ing and the conclusions in the cases herein cited. Let a 
temporary injunction issue. 
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In the Court of Appeals of the District 

of Columbia 

j 

April Term 1929 


No. 5042 

J. H. Darlington, George Darlington, iL C. 
Kaiser, and the Consolidated Coach Corporation, 
appellants ! 

v. 

i 

Robert H. Lucas, Commissioner of Internal 

Revenue, appellee 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF FOR APPELLEE 

i 

i 

■ 

i 

i 

i 

THE CASE 

This case is before the court on appeal fromj a de¬ 
cree entered in the Supreme Court of the District 
of Columbia denying a temporary injunction and 
dismissing the bill. (R. p. 18.) 

(i) 


2 


This is a bill in equity filed by J. H. Darlington,. 
George Darlington, L. C. Kaiser, and the Consoli¬ 
dated Coach Corporation, a corporation, appellants 
(the complainants below), against Robert EL 
Lucas, Commissioner of Internal Revenue, appellee 
(defendant below), the sole object of which is to 
restrain the appellee from assessing, under the pro¬ 
visions of subdivision (a) of section 280 of the 
Revenue Act of 1926, against the appellants lia- 
bilitv for Federal taxes as transferees of the assets 
of a taxpayer corporation. (R. pp. 1-17.) 

Notices of the proposed assessments were duly 
mailed to the appellants, in which they were ad¬ 
vised of their right to file a petition for redetermi¬ 
nation with the Board of Tax Appeals within sixty 
days, and the appellants in paragraph 13 of their 
bill of complaint expressly waived their right to 
take such appeal (R. pp. 4-5), and no petition has 
been filed with the Board of Tax Appeals for a 
redetennination. The sole bases of the application 
for injunction are that section 280 of the Revenue 
Act of 1926 and section 604 of the Revenue Act of 
1928 are unconstitutional and void (R. p. 4), and 
that collection of the sums proposed to be assessed 
would impose unusual hardship on each of the ap¬ 
pellants (R, p. 5). 

A motion to dismiss the bill was filed on the 
grounds: (1) That the plaintiffs have a plain, ade¬ 
quate, and complete remedy at law; (2) that sec- 




o 

o 


tion 604 of the Revenue Act of 1928 prohibit^ the 
maintaining in any court of a suit for the purpose 

r 

of restraining the assessment or collection of the 

i 

amount of the liability at law or in equity jof a 
transferee of property of a taxpayer in respect of 

i 

any income, war-profits, excess-profits, or estate 

i 

tax; and (3) that the bill sets forth no facts which, 
if true, would entitle the plaintiffs (appellants) to 

i 

the relief prayed for in a court of equity. | (R. 
p. 17.) | 

i 

The case was heard upon the application ojf the 

i 

appellants for a temporary injunction and oil the 
motion filed by the appellee to dismiss the bill, and 
Mr. Justice Bailey, on June 27, 1929, in a njiemo- 
randum opinion, denied the application for a, 1 tem¬ 
porary injunction (R. p. 18), and on July 1, 1929, 
entered a decree granting the motion of appellee 
to dismiss and dismissing the bill of complaifit (R. 
p. 18). From the decree so entered this appeal is 
prosecuted. j 

The bill of complaint named David H. Blair, 
formerly Commissioner of Internal Revenhe, as 
defendant, and, on motion of the plaintiffs and by 
consent of counsel for the defendant, the present 

i 

appellee was substituted as party defendant in 
place of David H. Blair, who had meantime re¬ 
signed the office of Commissioner of Internal Rev¬ 
enue. (R. p. 19.) 


i 

! 
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II 


STATEMENT OF FACTS 


The facts are simple. 

The Blue Motor Coach Lines, a corporation, filed 
its return of income for the taxable year 1926, which 
showed a net loss. Thereafter the Commissioner of 
Internal Revenue, by letter dated September 24, 
1928, advised the Blue Motor Coach Lines that there 
had been assessed against it income and profits 
taxes amounting to $10,368.61 for the taxable year 
1926 under the provisions of subdivision (a) of 
section 279 of the Revenue Act of 1926, and further 
advised the corporation of its right to file a petition 
for redetermination with the Board of Tax Appeals 
in accordance with the provisions of subdivision (a) 
of section 274 of the Revenue Act of 1926. (R. pp. 


2 . 6 .) 

The Blue Motor Coach Lines in November, 1926, 
transferred all of its assets to the appellant Consoli¬ 
dated Coach Corporation, the other appellants 
being stockholders of the Blue Motor Coach Lines. 


(R. p. 3.) 

The Blue Motor Coach Lines did not pay the lax 
assessed against it as aforesaid, nor did it file a 
petition with the Board of Tax Appeals for a re- 
determination thereof, and bv letters dated March 
IS, 1929, each of the appellants was notified that it 
was proposed to assess their liability under the pro¬ 
visions of section 280 of the Revenue Act of 1926, 


0 


I 
I 

i 

i 

i 

and advised them of the right to file a petition jfor 

i 

redetermination with the Board of Tax Appeals. 
(R. pp. 9-17.) The appellants, in paragraph 1^ of 
their bill of complaint, expressly waived their right 
to aj)peal to the Board of Tax Appeals (R. pp. Af5), 
and no such appeal has been filed. 

The bill alleges that section 280 of the Revenue 
Act of 1926 and section 601 of the Revenue Acj: of 
1928 (which prohibits the maintaining in any ccjurt 
of a suit to restrain the assessment or collectioiji of 
the liability of a transferee) are unconstitutional 
and void (R. p. 4), and that collection of the sums 
proposed to be assessed would “impose an unneces¬ 
sary and unusual hardship on each of the apjpel- 
lants and cause great financial embarrassment to 
them and impair their credit” (R. p. 5). 

j 

hi ! 

i 

THE STATUTES 

Section 3224 of the Revised Statutes: 

No suit for the purpose of restraining) the 
assessment or collection of any tax shall be 
maintained in anv court. 

4 / 

I 

Section 604 of the Revenue Act of 1928 (45 Stat. 
791, 873 ); j 

No suit shall be maintained in any eburt 
for the purpose of restraining the assess¬ 
ment or collection of (1) the amount of: the 
liability at law, or in equity, of a transferee 

S47S0—20-2 

I 

i 


G 


of property of a taxpayer in respect of any 
income, war-profits, excess-profits, or estate 
tax, or i(2) the amount of the liability of a 
fiduciary under section 3467 of the Revised 

4 .' 

Statutes in respect of any such tax. 

Section 367 of the Judicial Code (36 Stat. 1087, 
1163): 

Suits in equity shall not be sustained in 
anv court of the United States in anv case 

* %f 

where a plain, adequate, and complete 

remedy mav be had at law. 

* * 

Section 380 of the He venue Act of 19:26 (44 Stat. 
9,61): 

Sec. 280. (a) The amounts of the follow¬ 
ing liabilities shall, except as hereinafter in 
this section provided, be assessed, collected, 
and paid in the same manner and subject to 
the same provisions and limitations as in the 
case of a deficiency in a tax imposed bv this 
title (including the provisions in case of 
delinquency in payment after notice and de¬ 
mand, the provisions authorizing distraint 
and proceedings in court for collection, and 
the provisions prohibiting claims and suits 
for refunds): 

(1) The liability, at law or in equity, of 
a transferee of property of a taxpayer, in re¬ 
spect of the tax (including interest, addi¬ 
tional amounts, and additions to the tax 
provided by law) imposed upon the taxpayer 
by this title or by any prior income, excess- 
profits, or war-profits tax Act. 


I 

! 


i 


/ 


i 


IV 

I 

THE QUESTION ! 


The sole question presented is whether, notwith¬ 
standing the prohibition contained in sectioii 604 
of the Revenue Act of 1928, a suit mav be main- 

* %j 

tained to restrain the appellee from assessing uinder 
the provisions of section 280 of the Revenue Ajct of 
1926 against the appellants their liability, at law or 
in equity, as transferees. ! 


ARGUMENT 


FOREWORD 

Appellants contend that section 280 of the Reve¬ 
nue Act of 1926 violates the Fifth Amendment of 
the Constitution and that such section of the 
statute violates other provisions of the Constitu¬ 
tion. To sustain the decision of the learned [court, 
below, it is not necessary to argue the constitu¬ 
tionality of section 280. Under the provisions of 
the statute the appellants could elect to paj r the 
amounts assessed against them and go directly into 
the Court of Claims or the proper District Court 
of the United States to recover back the anjiount 
so paid as having been wrongfully or illegally col¬ 
lected, or they might file a petition for recjleter- 
mination with the Board of Tax Appeals, alid, if 
the decision by the Board went against theili, file 
a petition in this Court or in the circuit court of 


i 

i 

I 

i 


i 

i 


i 
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appeals for a review of such decision. That sec¬ 
tion 280 does not violate the “due-process” clause 
of the Constitution was determined by the Circuit 
Court of Appeals of the United States for the 
Sixth Circuit in the case of Bontzahn v. Tyroier 
et ah, decided November 13, 1929, and not yet re- 
2 )orted, but printed as an appendix to this brief. 

Appellants urge that, section 280 of the Rev¬ 
enue Act of 1926 being unconstitutional, section 
604 of the Revenue Act of 1928 must likewise be 
unconstitutional because the two statutes are in 
pari materia. \ Nowhere in appellants’ brief is a 
provision of the Constitution pointed out which 
denies to the Congress the power to enact section 
604 of the Revenue Act of 1928. 

1. The provisions of section 604 of the Revenue Act of 
1928 are plain and unambiguous, and the prohibition 
therein contained is clearly within the power of 
Congress to enact 

There is involved in the instant case no ques¬ 
tion of statutorv construction. Section 604 of the 
Revenue Act of 1928 is plain, clear, and unambigu¬ 
ous. The sole question presented, then, is whether 
Congress had the power to limit or circumscribe 
the jurisdiction of the courts created by that body. 

It is now as well settled as any principle of law 
can be that the judicial department of the Govern¬ 
ment has the power—and in a proper case it is its 
duty—to declare an act of the Congress unconstitu¬ 
tional. And it is equally well settled that this duty. 
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which is one of great delicacy, is to be exercised 
only in cases where the repugnancy between 1 the 
statute and the Constitution is clear and unjnis- 

l 

takable. The burden rests heavily upon those who 
affirm it to demonstrate and prove the invalidity 
of a statute. Every doubt must be resolved in 

i 

favor of its constitutionality. 

Fletcher v. Peck, 6 Cranch 87, 128. 
Sinking-Fund Cases, 99 U. S. 700, 71$k 
Pollock v. Fanners’ Loan and Trust Com¬ 
pany, 158 IT. S. 601, 617. ! 

Stceet v. Rechel, 159 U. S. 380, 392. i 
United States v. Gettysburg Electric Rail¬ 
way Company, 160 U. S. 668, 680. 

Nicol v. Ames, 173 U. S. 509, 514. 
Fairbank v. United States, 181 U. S. 1283, 
285. 


The list of authorities affirming this principle 
might be prolonged to greater length, but this could 

serve no useful purpose. A sufficient number of 

i 

cases—and these covering the period from the! ear¬ 
liest days under the Constitution to the present 
time—have been cited to demonstrate that the prin¬ 
ciple that the repugnancy of a statute to the Copsti- 
tion must be clear and unmistakable is so well estab¬ 
lished as to have been ever present and consumered 
by the Supreme Court when the question o{ the 
constitutionality of a statute has been presented to 
it for determination. 

I 

While it is true that all Federal judicial ppwer 
has its origin in the Constitution, yet it is none the 

i 


I 
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less true tliat the courts of the United States other 
than the Supreme Court possess no jurisdiction ex¬ 
cept that which has been specifically conferred on 
them by an act of Congress. Being creatures of 
statute, they can have no jurisdiction but such as 
the statute confers. This is so well settled bv a long 
line of decisions that it is not necessary to make an 
extended argument. Case of the Sewing Machine 
Company, 18 Wall. 553, is one of the leading cases. 
On this point Mr. Justice Clifford, writing the opin¬ 
ion of the court, said (at page 577): 

Circuit Courts do not derive their judi¬ 
cial power, immediately, from the Consti¬ 
tution, as appears with sufficient explicit¬ 
ness from the Constitution itself, as the 
first section of the third article provides 
that “the judicial power of the United 
States shall be vested in one Supreme Court 
and in such inferior courts as the Congress 
may from time to time ordain and estab¬ 
lish.” Consequently the jurisdiction of 
the Circuit Court in every case must depend 
upon some act of Congress, as it is clear 
that Congress, inasmuch as it possesses the 
power to ordain and establish all courts 
inferior to the Supreme Court, may also 
define their jurisdiction. Courts created 
by statute can have no jurisdiction in con¬ 
troversies between party and party but such 
as the statute confers. Congress, it may 
be conceded, may confer such jurisdiction 
upon the Circuit Courts as it may see fit, 
within the scope of the judicial power of 
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the Constitution, not vested in the Supreme 
Court, but as such tribunals are neither cre¬ 
ated by the Constitution nor is their jurisdic¬ 
tion defined bv that instrument, it fdllows 
that inasmuch as they are created by an act 
of Congress it is necessary, in every attempt 
to define their power, to look to that source 
as the means of accomplishing that j end. 
Federal judicial power, beyond all doubt, has 
its origin in the Constitution, but the organi¬ 
zation of the svstem and the distribution of 

v ! 
the subjects of jurisdiction among such in¬ 
ferior courts as Congress mav from time to 
time ordain and establish, within the scope 
of the judicial power, always have beep, and 
of right must be the work of the Congress. 

There are no presumptions in favor of the juris- 

i 

diction of the courts of the United States. | {Ex 

i 

parte Smith, 94 U. S. 455, 456.) Indeed, Federal 
courts being courts of limited jurisdictioii, the 
presumption is against jurisdiction in every!stage 

i 

of a cause. (Mr. Justice Harlan, in Bors v. Pres¬ 
ton, 111 U. S. 252, 255.) j 

In a footnote to the opinion written by jChief 
Justice Ellsworth in Turner v. Bank of porth 

i 

America, 4 Dallas 8, Mr. Justice Chase (at pa$£e 10) 
said: | 

The notion has frequently been Enter¬ 
tained that the Federal courts derive | their 
judicial power immediately from the consti¬ 
tution ; but the political truth is, that the dis¬ 
posal of the judicial power (except in|a few 
specified instances) belongs to Congress. If 

i 
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Congress lias given the power to this court, 
we possess it, not otherwise; and if Congress 
has not given the power to us, or to any other 
court, it still remains at the legislative dis¬ 
posal. Besides Congress is not bound, and 
it would, perhaps, be inexpedient to enlarge 
the jurisdiction of the Federal courts to 
every subject, in every form, which the con¬ 
stitution might warrant. 

As was terselv stated bv Mr. Justice Harlan, 
speaking for the court in Johnson Company v. 
Wharton, 152 U. S. 252, 253— 

* * * But, except in the cases specially 

enumerated in the Constitution and of which 
this court may take cognizance, without an 
enabling act of Congress, the distribution of 
the judicial power of the United States 
among the courts of the United States is a 
matter entirely within the control of the leg¬ 
islative branch of the Government. * * * 

In Carey v. Curtis, 3 How. 236, the opinion being 
delivered by Mr. Justice Daniel, it was said (at page 
245): 

* * * Secondlv. in the doctrine so 

often ruled in this court, that the judicial 
power of the United States, although it has 
its origin in the Constitution, is (except in 
enumerated instances, applicable exclusively 
to this court) dependent for its distribution 
and organization, and for the modes of its 
exercise, entirely upon the action of Con¬ 
gress. who possess the sole power of creating 
the tribunals (inferior to the Supreme 
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i 

Court) for the exercise of the judicial power, 
and of investing them with jurisdiction 
either limited, concurrent, or exclusive, and 
of withholding jurisdiction from them! in the 
exact degrees and character which t^ Con¬ 
gress may seem proper for the publicj good. 
To deny this position would be to elev&te the 
judicial over the legislative branch of the 
Government, and to give to the former 
powers limited by its own discretion rherely. 
It follows, then, that the courts created by 
statute must look to the statute as tlib war¬ 
rant for their authority; certainly thby can 
not go beyond the statute, and assert an au- 

thoritv with which tliev mav not be invested 
%! %/ «/ 

bv it, or which mav be clearly denied to them. 
This argument is in nowise impaired |by ad¬ 
mitting that the judicial power shall Extend 
to all cases arising under the Constitution 
and laws of the United States. Perfectly 
consistent with such an admission jis the 
truth that the organization of the judicial 
power, the definition and distribution! of the 
subjects of jurisdiction in the federjal tri¬ 
bunals, and the modes of their action alnd au¬ 
thority, have been, and of right must be, the 
work of the legislature. The existence of the 

^ I 

Judicial Act itself, with its several supple¬ 
ments, furnishes proof unanswerable bn this 
point. The courts of the United States are 
all limited in their nature and constitution, 
and have not the powers inherent in j courts 
existing by prescription or by the common 
law. j 

84780—29 - 3 
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Mr. Justice S wayne delivered the opinion of the 
court in Insurance Company v. Dunn, 19 Wall, 214, 
and at page 226 said: 

* * * The third article of the Con¬ 

stitution declares that the judicial power 
of the United States shall be vested in 
one Supreme Court and in such inferior 
courts as Congress may from time to time 
establish, and that it shall extend, among 
other things, to “controversies” “between 
citizens of different States.” As regards 
the inferior courts authorized to be estab¬ 
lished, Congress may give them such juris¬ 
diction, both original and appellate, within 
the limits of the Constitution, as it may 
see fit to confer. How their appellate juris¬ 
diction shall be exercised, is not declared. 
The whole subject is remitted to the unfet¬ 
tered discretion of Congress. * * * 

In Kentucky v. Powers, 201 U. S. 1, Mr. Justice 
Harlan, speaking for the court, said (at page 24): 

The fundamental question to be deter¬ 
mined is whether the removal of this crim- 

j 

inal prosecution from the state court into 
the Federal court was authorized by any 
statute of the United States. We say, by any 
statute, because the subordinate judicial tri¬ 
bunals of the United States can exercise only 
such jurisdiction, civil and criminal, as may 
be authorized by acts of Congress. Chief 
Justice Marshall, speaking for this court, 
has said that “courts which originate in the 
common law possess a jurisdiction which 




I 

I 

I 


I 

I 


must be regulated bv their common lafv, un- 
til some statute shall change their established 
principles; but courts which are created by 
written law, and whose jurisdiction is de¬ 
fined by written law, can not transcend that 
jurisdiction.” j 

District Judge Aldrich, in In re Cilley, 5)3 Fed. 
977, said (at page 978): j 

* * * The Constitution declares the 

i 

lines within which Congress mav ’confer 
jurisdiction, but the ground and limit of 
actual jurisdiction to be exercised by the 
courts are to be found in the Acts c^f Con¬ 
gress, and not in the Constitution. * * * 

- i 

See The Mayor v. Cooper, 6 Wall. 247, 252 ; Lewis 
Pub . Co. v. Wyman, 152 Fed. 200, 202; Teel v. Ches¬ 
apeake d Ohio Railway Company of Virginia, 204 
Fed. 918, 919. j 

It would seem to follow as a matter of .course, 
that if the Federal courts other than the Supreme 
Court have only such jurisdiction as has been con- 
ferred upon them by the statute creating such 

i 

courts, Congress must have the power to ljmit the 

i 

jurisdiction of such courts, to take away apy juris- 

i 

diction granted by that body, and to prohjibit the 
exercise of jurisdiction by courts of its creation in 
particular cases. That this is a correct statement 
of the law is evidenced by the decision in \Sheldon 
et al . v. Sill, 8 How. 441. The opinion w^s deliv- 

i 

ered by Mr. Justice Grier, who (at page 448) said: 


i 

i 
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The eleventh section of the Judiciary Act. 

%/ 7 

which defines the jurisdiction of the Circuit 
Courts, restrains them from taking “cog¬ 
nizance of anv suit to recover the contents 
of any promissory note or other chose in 
action, in favor of an assignee, unless a suit 
might have been prosecuted in such court to 
recover the contents if no assignment had 
been made, except in cases of foreign bills 
of exchange.” 

The third article of the Constitution de¬ 
clares that “the judicial power of the United 
States shall he vested in one Supreme Court, 
and such inferior courts as the Congress 
may, from time to time, ordain and estab¬ 
lish.^ The second section of the same article 
enumerates the cases and controversies of 
which the judicial power shall have cogni¬ 
zance, and among others, it specifies “con¬ 


troversies! between 


citizens of different 


States.” 

It has been alleged that this restriction of 
the Judiciary Act, with regard to assignees 
of choses in action, is in conflict with this 
provision of the Constitution, and, therefore, 
void. 

It must be admitted, that if the Constitu¬ 
tion had ordained and established the 
inferior courts, and distributed to them 
their respective powers, they could not be 
restricted or divested by Congress. But as 
it has made no such distribution, one of two 
consequences must result, either that each 
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inferior court created by Congres^ must 

exercise all the judicial powers not given to 

the Supreme Court, or that Congress, jhaving 

the power to establish the courts, must define 

their respective jurisdictions. The first of 

these inferences has never been asserted, 

and could not be defended with any show of 

reason, and if not, the latter would ^eem to 

follow as a necessary consequence. |And it 

would seem to follow, also, that, having a 

right to prescribe, Congress may withhold 

from anv court of its creati 
* 

of anv of the enumerated 

4 / 

Courts created by statute can have no juris¬ 
diction but such as the statute confers. No 
one of them can assert a just claim t<|) juris¬ 
diction exclusively conferred on another, or 
withheld from all. 

The Constitution has defined the limits of 
the judicial power of the United Stages, hut 
has not prescribed how much of it shall he 
exercised by the Circuit Court; consequently, 
the statute which does prescribe the\ limits 
of their jurisdiction, can not be in Conflict 
with the Constitution, unless it confers 
powers not enumerated therein . (^Italics 
ours.) 

Such has been the doctrine held bv this 

i *• 

court since its first establishment To 
enumerate all the cases in which it h^s been 
either directly advanced or tacitly assumed 
would be tedious and unnecessary. 

i 

I 

I 

i 

i 

i 

i 


n jurisdiction 
controversies. 
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Quoting in Holmes v. Goldsmith, 147 U. S. 150, 
the above paragraph which has been italicized, Mr. 
Justice Shiras (at page 158) said: 

This doctrine has remained unchallenged, 
and has been assumed for law in numerous 
cases, which it is unnecessary to cite * * *. 

It is therefore manifest that, Congress having the 
power under the, Constitution to withhold from any 
courts of its creation jurisdiction of any class of 
controversies, the decree entered by the learned jus¬ 
tice of the court below is unassailable. 

2. Under the provisions of section 604 of the Revenue Act 
of 1928 the bill for injunction can not be maintained, 
and the conclusion reached by the court below is 
manifestly correct 

The proposition that no suit for the purpose of 
restraining the assessment or collection of a Fed¬ 
eral tax can be maintained in anv court is now so 

%/ 

well settled by the practically unbroken line of uni¬ 
form decisions of the Supreme Court, the Circuit 
Courts of Appeals, and Circuit and District Courts 
of the United States sustaining the prohibition con¬ 
tained in section 3224 of the Revised Statutes as no 
longer to be open to serious question. 

Graham v. du Pont, 262 U. S. 234. 

Bailey v. George, 259 U. S. 16. 

Bodge v. Osborn, 240 U. S. 118. 

Snyder v. Marks, 109 U. S. 189. 

Cheatham v. United States, 92 U. S. 85. 
State Railroad Tax cases, 92 U. S. 575. 
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In Snyder v. Marks, 109 U. S. 189 (supr*a) , Mr. 
Justice Blatehford, delivering the opinion! of the 
court, explained and applied section 3224 of jthe Re¬ 
vised Statutes as follows (at page 193): 

The inhibition of Sec. 3224 applied to all 
assessments of taxes made under dolor of 
their offices, by internal-revenue jofficers 
charged with general jurisdiction of tjhe sub¬ 
ject of assessing taxes against tobacco manu¬ 
facturers. The remedy of a suit to Recover 
back the tax after it is paid is provided 
by statute, and a suit to restrain itsj collec¬ 
tion is forbidden. The remedy so given is 
exclusive, and no other remedy can be sub¬ 
stituted for it. Such has been the curjrent of 
decisions in the circuit courts of the [United 
States, and we are satisfied it is a Correct 
view of the law. 

In Dodge v. Osborn, 240 U. S. 118 (siiprd) , the 
opinion was delivered by Chief Justice Whitd, who, 
after quoting from Snyder v. Marks ( supra] ), said 
(at page 121): j 

And this doctrine has been repeatedly ap¬ 
plied until it is no longer open to question 
that a suit may not be brought to enjoin the 
assessment or collection of a tax because of 
the alleged unconstitutionality of the stat¬ 
ute imposing it. ( Shelton v. Platt, 13$ U. S. 
591; Pittsburgh dec. Ry. v. Board of Public 
Works, 172 U. S. 32; Pacific Whaling Co. v. 
United States, 187 U. S. 447, 451, 452. j 



In Bailey v. George, 259 U. S. 16 (, supra ), the 
District Court granted an injunction restraining 
the collection of taxes asesssed under the provi¬ 
sions of the Child Labor Tax Law on the ground 
that the statute imposing such taxes was uncon¬ 
stitutional. The decree of the District Court was 
reversed with directions to dismiss the bill. The 
opinion so aptly applies to the instant case that it 
will be quoted entire. Chief Justice Taft, who 
delivered the opinion, said: 


The decree entered herein by the District 
Court and appealed from directly to this 
Court under section 238 of the Judicial 


Code, recited that the complainants operated 
a manufacturing plant for the production of 
cotton goqds in Gaston County, North Caro¬ 
lina: that;the defendant was a Federal Col¬ 
lector of Internal Revenue; that on the 
ground that complainants had employed 

children in their factorv within the limits of 

•/ 

ages prescribed in section 1200 of the Act of 
Congress known as the Child Labor Tax 
Law r , approved February 24, 1919, c. IS, 40 
Stat. 1057, 1138. thev w’ere under its terms 
assessed the sum of $2,098.06; that they filed 
a claim for abatement of the same, which 
was denied; that the Collector was about to 
make the qxaction by distraining complain¬ 
ants ’ property, levying on it and selling it; 
that the Act of Congress purporting to 
authorize the assessment was invalid under 
the Constitution of the United States, and 
on these grounds permanently enjoined the 


I 
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Collector from proceeding to collect the 
assessment. 

An examination of the bill shows nd other 
ground for equitable relief than as stated in 
the order. The bill does aver “Thatj these 
your petitioners have exhausted all legal 
remedies, and it is necessary for then! to be 
given equitable relief in the premises*’; but 
there are no specific facts set forth sustain¬ 
ing this mere legal conclusion. Section 
3224, Rev. Stats., provides that “No sijiit for 
the purpose of restraining the assessment or 
collection of any tax shall be maintained in 
any Court.” The averment that a taxing 
statute is unconstitutional does not take this 
case out of the section. There must bd some 
extraordinary and exceptional circumstance 
not here averred or shown to make the pro¬ 
visions of the section inapplicafre. podge 
v. Brady, 240 U. S. 122, 126. In spjite of 
their averment, the complainants did njot ex¬ 
haust all their legal remedies. They might 
have paid the amount assessed under protest 
and then brought suit against the Collector 
to recover the amount paid with interest. 
No fact is alleged which would prevent them 
from availing themselves of this foifm of 

remedy. 

%/ 

* 

Attention is here directed to the interesting and 
significant fact that on the same day BaU\ey v. 
George was decided, holding that the District 
Court was prohibited from enjoining collection of 
a tax, even though it was averred the taxing statute 
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was unconstitutional, the Supreme Court, in the 
Child Labor Tax Case , 259 U. S. 20, in an opinion 
written by the same member of the Court (Chief 
Justice Taft) held the Child Labor Tax Law un¬ 
constitutional. 

Congress having provided in section 280 of the 
Revenue Act of 1926 for assessment of the liability 
at law or in equity of a transferee of property of 
a taxpayer and collection thereof by distraint, that 
body, when it enacted the Revenue Act of 1928 
sought to make that provision effective by provid¬ 
ing in section 604 a prohibition against injunctions 
in language substantially similar to that contained 
in section 3224 of the Revised Statutes. Section 
604 of the Revenue Act of 1928 reads: 

Xo suit shall be maintained in anv court 
for the purpose of restraining the assess¬ 
ment or collection of (1) the amount of the 
liability, at law or in equity, of a transferee 
of property of a taxpayer in respect of any 
income, war-profits, excess-profits, or estate 
tax, or (2) the amount of the liability of a 
fiduciary under section 3467 of the Revised 
Statutes in respect of any such tax. 

It is submitted that it follows as of course that 
what the courts have said in sustaining section 3224 
of the Revised Statutes applies with equal force in 
the case of section 604 of the Revenue Act of 1928. 

In the instant case the only averments in the bill 
of complaint as a basis of the application for in¬ 
junction are that section 280 of the Revenue Act 
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of 1926 is in violation of several provisions of the 
Constitution, and that payment of the assessments 
would cause the plaintiffs unusual hardship! and 
great financial embarrassment. The bill alsp al¬ 
leges that the Commissioner, in making the assess¬ 
ments, acted arbitrarily, oppressively, and in yiola- 
tion of law. 

The allegation of arbitrary conduct on the pdrt of 
the Commissioner of Internal Revenue may b^ dis- 

i 

missed with the statement that the avermentf is a 

i 

mere bald conclusion of the pleader unsupported 
by the averment of any facts to support it. Spell a 
general averment is not sufficient to give an equity 
court jurisdiction. 


Van Weel v. Winston, 115 U. S. 2281, 237. 
Ambier v. Choteau, 107 U. S. 586, 59f. 
Stearns v. Page, 7 How. 819, 829. j 
Marquez v. Frisbie, 101 U. S. 473, 478. 
Silberschema. United States, 266 0. S. 

221,224. ! 

7 i 

To give the equity court jurisdiction the appel¬ 
lants principally rely on the averment that section 
280 of the Revenue Act of 1926 and section $04 of 
the Revenue Act of 1928 violate the Constitution. 

i 

It is averred in the bill that these statutes deprive 
the appellants of their property without due jproc- 
ess of law. Under the Revenue Act of 1926 appel¬ 
lants can now pay the assessments and sue the 
United States or the collector to recover baek the 
money so paid if wrongfully or erroneously col- 
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lected or they might have filed with the Board of 
Tax Appeals a petition to redetermine the assess¬ 
ments. and upon an adverse decision by the Board 
have a review by this Court or by the proper cir¬ 
cuit court of appeals. In Boutzalm v. Tyroler ct al., 
supra (see Appendix, p. 40), the Circuit Court of 
Appeals for the Sixth Circuit held that the judicial 
review provided for leaves no room to invoke the 
“due-process” clause of the Constitution. And we 
have alreadv seen that enactment of section 604 of 
the Revenue Act of 1928 was not in violation of any 
provision of the Constitution. 

Unconstitutionalitv of the taxing statute was 
the sole ground of the application for injunction 
in Bailey v. George, 259 U. S. 16 (supra), and was 
the ground upon which the District Court granted 
the injunction. And yet, as we have seen (ante, pp. 
21-22). on the same dav the decree of the District 
Court was reversed the taxing- statute was held un- 

'T' 

constitutional. 

Aside from the case at bar three other cases have 
thus far been decided since the enactment of sec¬ 
tion 604 of the Revenue Act of 1928 involving an 
application for Injunction to restrain collection of 
a liability assessed under the provisions of section 
280 of the Revenue Act of 1926. In one of these 
cases. Fellancl v. Wilkinson, 33 Fed. (2d), 961, the 
facts were practically on all fours with those in 
the case at bar. and Judge Luse. in a well-consid- 
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ered opinion granting a motion to dismiss the bill, 
held (at page 963) that— j 

* * * It seems that section 604 may 

and should be given effect according to its 
terms, in the same manner as has section 
3224, as a part of the “system of corrective 
justice intended to be complete,” placing the 
transferee in the same category as a! tax¬ 
payer in so far as he is required to first P a y 
the tax liabilitv and thereafter seek recovery 
back. 

Another case sustaining section 604 of the Reve- 

* i 

nue Act of 1928 was Konolcl v. Eaton , decided bv 
District Judge Burrows, of the District Court of 
the United States for the District of Connecticut, 
who filed a memorandum dated May 14, 1929 (un¬ 
reported), reading: 

Under Sec. 3224 of the Revised Stat¬ 
utes and Sec. 604 of the Revenue Act of 

i 

1928, this motion to dismiss for waijit of 
jurisdiction must be granted unless there 
are some material and relevant avernjients 
in the bill, which set up extraordinary cir- 

i 

cumstances to render the above-mentibned 
sections inapplicable, in compliance with the 
principle enunciated in Bailey v. George, 
U. S. 259, 16-20. I have examined the aver¬ 
ments set forth by the plaintiff, and d 6 not 
find any such as would exempt this lease 
from the above statutes. 

I 

The motion to dismiss therefore should 
be granted, and it is. 





26 


In another case decided since the enactment of 
section 604 of the Revenue Act of 1928, Mid-Con¬ 
tinent Petroleum Corporation v. Alexander, 35 Fed. 
(2d), 43, it was held by District Judge Vaught, of 
the District Court of the United States for the 
Western District of Oklahoma, that section 280 
of the Revenue Act of 1926 is unconstitutional, and 
that section 604 of the Revenue Act of 1928 being 
in pari materia therewith, section 604 must fall with 
section 280. This case is pending on appeal. 

In the argument of our first point it has been 

indubitablv demonstrated that section 604 of the 
% 

Revenue Act of 1928 was within the power of Con¬ 
gress to enact. It is therefore confidently urged 
that the conclusion reached by District Judge Luse 
in the Fell and case (supra), that the well-estab¬ 
lished rule of law applicable to section 3224 of the 
Revised Statutes must applv to section 604 of the 
Revenue Act of 1928, is unescapable. It is indis¬ 
putably established by the decisions of the Supreme 
Court in the two cases arising out of the Child 
Labor Tax Law that it can make no difference in 
applying section 604 of the Revenue Act of 1928 
whether the provisions of section 280 of the Reve¬ 
nue Act of 1926 are unconstitutional or not. 

3. The bill of complaint in the instant case contains no 
averments of exceptional circumstances to take the 
case out of the inhibition of section 604 of the 
Revenue Act of 1928 

Prompt collection of the revenues is a vital ne¬ 
cessity of government. To permit this to be halted 
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i 
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by injunction every time a taxpayer felt tl^at an 
assessment of taxes made against him was efrone- 
ous or unlawful would be disastrous to the finances 
of the country, would clog the wheels of govern¬ 
ment. To guard against this and at the sam^ time 
do justice to its citizens against whom taxe^ have 
been erroneously assessed, Congress, in section 3224 
of the Revised Statutes and section 604 df the 

i 

Revenue Act of 1928, has prescribed that the Collec¬ 
tion of taxes shall not be interfered with tiv the 
courts and has provided a complete system of (reme¬ 
dial justice. Of this system it was said in Nichols 
v. United States, 7 Wall. 122,131: j 

i 

The mischiefs that would result, if the 
aggrieved party could disregard the jprovi- 
sions in the system designed expressly for 
his securitv and benefit, forbid the idea that 
Congress intended to allow any other jnodes 
to redress a supposed wrong in the Opera¬ 
tion of the revenue laws, than such as are 
particularly given by those laws. j 

While it is true that in many of the opinions in 
the cited cases the courts have referred to tlie fact 
that there is a complete and adequate remedy at law 
in the complete system of corrective justicO pro¬ 
vided by Congress, yet it is none the less truO that 
nowhere in the cases holding that section 3224 iof the 
Revised Statutes denies to the equity Courts 
jurisdiction to restrain the collection of Federal 
taxes are the decisions grounded on the fact that 


i 

i 

i 

i 

i 
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there is such remedv at law. In every case—and 
there has been no variation in the decisions—the 
decision has been squarely rested on the prohibi¬ 
tion of section 3224. And it could not be otherwise, 
because here is a positive statutory provision the 
effect of which can not be ignored by the courts or 

w «/ 

construed a wav. As was said bv Mr. Justice 

%/ 

Brewer, speaking for the court in Pacific Whaling 
Coi)ipanu v. United States, 187 U. S. 447, 452: 

It is said that unless this application can 
be sustained the petitioner is without rem- 
edv, and that there is no wrong without a 
remedy., While as a general statement this 

mav be true, it does not follow that it is with- 

%/ * 

out exceptions, and especially does it not 
follow that such remedy must always he ob¬ 
tainable in the courts. Indeed, as the gov¬ 
ernment can not be sued without its consent , 
if may happen that the only remedy a party 
has for a wrong done by one of its officers is 
an application to the sense of justice of the 
legislative department. * * * (Italics 

ours.) 

Again, in Corbus v. Alaska Treadwell Gold Min¬ 
ing Company. 187 U. S. 455, it was said, Mr. Justice 
Brewer again writing the opinion (at page 464): 

* Xot only is it the general rule 
that equity will not restrain the collection of 
a tax on the mere ground of its illegality but 
also, as appears by its legislation, Congress 
has attempted to enforce the rule and to re¬ 
quire payment of the tax by the party 



I 

I 


charged therewith before inquiry as to its 
validity will be permitted. See Pacific 
Whaling Company v. United States, \ ante, 
p. 447. * * * | 

The reference in the opinions to the fact] that 
there is a complete and adequate remedy at la\jv was 
merely arguendo to demostrate that, entirely!aside 
from section 3224 of the Revised Statute^. the 
equity court was without jurisdiction. 

It will be seen from a glance at the bill of; com- 
plaint that there is nothing exceptional or extraor¬ 
dinary in the circumstances of the instant,! case. 
It is true that it is averred that section 280 qf the 
Revenue Act of 1926 and section 604 of the Revenue 
Act of 1928 are unconstitutional. It is) also 
averred that payment would cause the appellants 
unusual hardship and great financial embarrass- 
meiit. This bald statement is not sufficient tb give 
an equity court jurisdiction. 

The appellants can pay the assessments, £nd in 
such a case a plain remedy is provided by the Re¬ 
vised Statutes of the United States (sections 3220, 
3226. and 3228. as amended). The remedy kt law 
so established is complete and exclusive. It pro¬ 
vides the sole remedy for a taxpayer against illegal 
and erroneous assessment and collection of ! taxes. 

I 

In State Railroad Tax Cases, 92 U. S. 575 (supra), 
Mr. Justice Miller, delivering the opinion bf the 
Court, it was said (at page 613): 

The Government of the United Stafes has 
provided, both in the customs and in the 

i 


i 

I 

j 

! 
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internal revenue, a complete system of cor¬ 
rective justice in regard to all taxes imposed 
by the general government, which in both 
branches is founded upon the idea of ap¬ 
peals within the executive departments. If 
the party aggrieved does not obtain satis¬ 
faction in this mode, there are provisions for 
recovering the tax after it has been paid, 
by suit against the collecting officer. But 
there is no place in this system for an appli¬ 
cation to a court of justice until after the 
money is paid. 

That there might be no misunderstanding 
of the universality of this principle, it was 
expressly enacted, in 1867, that “no suit for 
the purpose of restraining the assessment or 
collection of any tax shall be maintained in 
anv court.” Rev. Stat. sec. 3224. And 
though tliis was intended to apply alone to 
taxes levied bv the United States, it shows 
the sense of Congress of the evils to be 
feared if courts of justice could, in any case, 
interfere with the process of collecting the 
taxes on which the government depends for 
its continued existence. It is a wise policy. 
It is founded in the simple philosophy de¬ 
rived from the experience of ages, that the 
payment of taxes has to be enforced by sum¬ 
mary and stringent means against a reluc¬ 
tant and often adverse sentiment; and to 
do this successfully, other instrumentalities 
and other modes of procedure are neces¬ 
sary than those which belong to courts of 
justice. * * * 
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The Supreme Court indicated by its language in 
the case of Dodge v. Osborn, 240 U. S. 118 (supra), 
referring to section 3224, that there might pofesibly 
arise a case where, “by some extraordinary and 
entirely exceptional circumstance, its provisions are 
not applicable.” Such a case had not come to the 
attention of the Court up to the time of thatj deci¬ 
sion. It is fair to assume that what the Couilt had 
in mind were cases of the character of those 4elied 

l 

upon by counsel for the taxpayer in Graham !v. da 
Pont, 262 U. S. 234 (supra). The discussion of 
these cases by Chief Justice Taft in his opinion in 
that case shows that such cases can not apply to the 
instant case. At page 257 he said: I 

The cases complainant's counsel rely!on do 
not apply. The cases of Lipke v. Le'derer, 
259 U. S. 557, and Begal Drug Corporation 
v. Wardell, 260 IT. S. 386, were not! cases 
of enjoining taxes at all. They were illegal 
penalties in the nature of punishment! for a 
criminal offense. Pollock v. Farmers] Loan 
cf* Trust Co., 157 U. S. 429, and Bruihaber 
v. Union Pacific R. R. Co., 240 IT. S. 1|, were 
suits by stockholders against corporations to 
restrain the corporations from paying taxes 
alleged to be unconstitutional. Hill v] Wal¬ 
lace, 259 IT. S. 44, was in part a suit like the 
foregoing. It was a bill filed bv members 
of the Chicago Board of Trade to prevent 
the governing board from applying (to the 
Secretary of Agriculture to have the [Board 
of Trade designated as a “contract market’* 


i 
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under the Future Trading Act on the 
ground that the act was unconstitutional and 
its operation would impair the value of the 
Board to its members. Without such des¬ 
ignation no member could have sold grain 
for future delivery without paying a pro¬ 
hibitive tax; and if he sold without paying 
the tax, he w’as subjected to heavy criminal 
penalties. To pay such a tax on each of the 
manv thousands of transactions on the 
Board and to sue to recover them back 
would have been utterly impracticable. It 
would have blocked the entire future grain 
business of the countrv and would have seri- 
ously injured not only the members of the 
Board but also the producing and consuming 
public. This phase of the situation was so 
clear that the Government in effect con¬ 
sented to the temporary injunction. See 
Hill v. Wallace, 257 U. S. 310, s. c. 615. 
Under these extraordinary and most excep¬ 
tional circumstances it was held that Sec. 
3224 was not applicable to prevent an in¬ 
junction against collection of such a pro¬ 
hibitive tax imposed for the purpose of regu¬ 
lating the future grain business with all the 
unnecessary and disastrous consequences its 
enforcement would entail if the act was un¬ 
constitutional. 

Hill v. Wallace should, in fact, be classed 
with Lipke v. Lederer, supra, as a penalty 
in the form of a tax. Certainlv we have no 
such case here. 
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The ease of McDowell v. Heiner, 9 Fed. (2d), 120 
(supra), was one the sole purpose of which was to 

j 

restrain the collection of penalties assessed against 
the complainant for willfully filing false and fifaud- 
ulent returns with, intent to evade the tax. | The 
bill alleged that this constitutes a crime, andj that 
the complainant was about to be punished andj pen¬ 
alized for a crime of which he had never been in¬ 
dicted and convicted by a jury, and was therefore 
deprived of his constitutional rights. District 
Judge Thomson, denying the injunction ancj. dis¬ 
missing the bill, said (at page 123): 

i 

The cases of Lipke v. Lederer, 259 U. S. 
557, 42 S. Ct. 549, 66 L. Ed. 1061, and Megal 
Drug Corporation v. Warded, 260 U. Si 386, 
43 S. Ct. 152, 67 L. Ed. 318, are not| con¬ 
trolling or applicable here. In those bases 
the court was dealing with a statute (domp. 
St. Ann. Supp. 1923, Sec. lOlSS 1 ^ et seqj.), to 
prevent the manufacture and sale of iiitoxi- 
cating liquors for beverage purposes, with 39 
sections for the violation of any of which 
appropriate penalties and punishment^ are 
provided. It is in no sense a taxing adf. In 
the first-named case the court said:! The 
‘‘revenue officer, without notice, has under¬ 
taken to assess a penalty for an alleged brim- 
inal act and threatens to enforce payment by 
seizure and sale of property without oppor¬ 
tunity for a hearing of any kind.’’ 

Referring to the use of the word “ta^:” in 
title 2, section 35 (Comp. St. Ann. Supp. 


i 
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1923, Sec. IOISSMzv), the court held that evi¬ 
dence of crime is essential to assessment un¬ 
der that section; that it lacks all the ordinary 
characteristics of a tax, whose primary func¬ 
tion is to provide for the support of the gov¬ 
ernment and elearlv involves the idea of 

%/ 

punishment for infraction of the law, the 
definite function of a penalty; that these de¬ 
cisions are not applicable to the case before 
us seems clearly apparent. 

In conclusion: In the legislation under 
which the penalties in question were im¬ 
posed, and collection authorized by admin¬ 
istrative officers, Congress was acting on a 
subject exclusively within its control. Ap¬ 
peal to the judicial power is neither war¬ 
ranted nor necessary. The taxpayer had 
notice and an opportunity to be heard. If 
the claim against him is illegal, and his right 
is denied, it is his duty to pay, and, in his 
action to recover back, every legal defense 
is open to him, including the right to ques¬ 
tion the constitutionality of the act under 
which the assessments were made. He has 
thus a plain, adequate, and complete remedy 
at law. In addition to this, and the fact 
that he does not come into a court of equity 
with clean hands, he is squarely confronted 
by section 3224 of the Revised Statutes 
(Comp. St. § 5947), which prohibits relief 
by injunction. 


The decree entered dismissing the bill in the 
McDowell case was affirmed by the Circuit Court 
of Appeals for the Third Circuit (15 Fed., 2d, 
1015), and certiorari was denied (273 U. S. 759). 


I 

I 

I 

I 

J 

I 

i 

i 

Cases are numerous where extraordinary i cir- 

*/ i 

cumstances of much greater degree than the hie re 
bald statement of hardship and financial eihbar- 
rassment averred in the case at bar have been held 
insufficient to avoid section 3224 of the Revised 
Statutes. i 

In Hernandez v. McGhee, 294 Fed. 460 (supra), 
suit was brought to enjoin distraint for plaintiff’s 
taxes upon mining property owned by a partner- 

i 

ship in which plaintiff was a partner. The plain¬ 
tiff denied the validity of the tax, and his bijl set 
forth in great detail that the seizure and sajle of 
these properties, as threatened by the collector, 
would result in great damage to the property j that 
supplies on hand would become valueless, machin¬ 
ery would deteriorate, skilled labor would be dissi¬ 
pated; and that liabilities for breaches ofj em¬ 
ployees’ contracts would accrue to the plaintiff, 
who would also lose the benefit of several valuable 
contracts for the disposal of ore dumpings) and 
complex ores. The Circuit Court of Appeals for 
the Eighth Circuit, in reversing an order o£ the 
District Court overruling a motion to dismiss the 
bill, merely said (at page 467): j 

Since the decree was entered, and pending 
this appeal, the Supreme Court of the 
United States, on the 21st day of May,jl923, 
has filed its decision in Graham v. Dtipont, 
262 U. S. 234, 43 Sup. Ct. 567, 67 L. Ed. —, 
and we are of the opinion that this decision 
so completely disposes of the question^ here 

i 
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involved in favor of the appellant that fur¬ 
ther discussion thereof is unnecessary. 

That this case does not fall within the 
doctrine of Hill v. Wallace, 257 U. S. 310, 42 
Sup. Ct. 158, 66 L. Ed. 253, or within the rule 
of Lipke v. Lederer, 259 U. S. 557, 42 Sup. 
Ot. 549, 66 L. Ed. 1061, is, we think, too plain 
to call either for exposition or the citation of 
authoritv. 

In Siyman v. Reinecke, 297 Fed. 1005, a bill to 
enjoin distraints, which merely alleged threatened 
seizure of property for a tax collection of which 
was barred and irreparable injury to the plaintiff 
if carried out, injunction was denied. 

Similarly in Staley v. Hopkins, 9 Fed. (2d), 976 
(supra), the District Court for the Northern Dis¬ 
trict of Texas, denied an injunction to prevent the 
seizure under distraint and sale of plaintiff’s home¬ 
stead in satisfaction of a tax claimed to be due from 
his wife. 

In Reinecke v. Peacock, 3 Fed. (2d), 583 
(supra), it was held that mere inconvenience in 
payment of the large sum, and the fact that the 
suit involved a trust estate, usually a matter for 
equitable jurisdiction, did not avoid the provisions 
of section 3224 of the Revised Statutes. 

No useful purpose could be served by multiply¬ 
ing citations. The decisions cited plainly show 
that the appellants have not shown such exceptional 
circumstances as would entitle them to be excepted 
from the statutory requirement that if they desire 
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to contest the validity of the assessments proposed 
they must conform to the procedure prescribed! in 
such cases for taxpayers generally. That proce¬ 
dure is exclusive and specifically prohibits injunc¬ 
tion. j 

In the face of the express denial of injunctjive 
relief contained in section 604 of the Revenue j&ct 
of 1928, it is only necessary to examine the ayer- 
ments of the bill of complaint and the prayers jfor 
relief to conclude that the bill in the instaiit (jase 

i 

can not be maintained. 

i 

4. If the appellants pay, there is a plain, adequate, and 
complete remedy to recover back the amount pa^d if 
erroneously or wrongfully collected 

i 

If a tax is “ erroneously or illegally assessed or 
collected ” or “ excessive or in any manner wrong¬ 
fully collected” (section 3226 of the Revised Stat¬ 
utes), the taxpayer has a common-law right oi| ac¬ 
tion against the collector, in assumpsit for money 
had and received, to recover back the amount il- 

7 i 

legally or erroneously collected, with interest j and 
damages, if any, for such wrongful collection'. 
{Sage v. United States, 250 U. S. 33, 36; United 
States v. Emery, Bird, Thayer Beatty Company, 
237 U. S. 28, 31; Philadelphia v. Collector, 5 Wall. 
720, 731.) And this applies equally to assessments 
under section 280 of the Revenue Act of 1926, which 
so provides. j 

Such common-law action against the collector is 
personal ( Sage v. United States, supra) ; but un- 
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der section 3220 of the Revised Statutes (section 
1111, Revenue Act of 1926), the Commissioner of 
Internal Revenue is authorized— 

* * i * to repay to any collector or dep- 

utv collector the full amount of such sums 
of money as may be recovered against him in 
any court for any internal revenue taxes col¬ 
lected by him, with the cost and expenses of 
suit; also all damages and costs recovered 
against any assessor, assistant assessor, col¬ 
lector, deputy collector, agent, or inpector 
in any suit brought against him by reason 
of anything done in the due performance of 
his official dutv * * *. 

While such an action against the collector is per¬ 
sonal, as stated above, a certificate of probable 
cause by the court, under section 989 of the Revised 
Statutes, protects the collector from the execution 
that would follow a judgment according to ordinary 
legal procedure and makes the United States the 
judgment debtor. 

United States v. Frerichs, 124 U. S. 315, 
318. 

United States v. Sherman, 98 U. S. 565, 
566. 

KJock Produce Company v. Hartson, 212 
Fed. 758. 

Sage v. United States, 250 U. S. 33 
{supra ). 

There is no statutory provision taking away or 
even rendering this common-law right doubtful. 
The appellants can not, however, maintain such an 
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i 
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i 
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action until they have complied with the provisions 
of section 3226 of the Revised Statutes as amehded. 


(Rock Island, Arkansas and Louisiana Railroad 
Company v. United States, 254 U. S. 141.) 

Congress has also provided that the Uhited 
States may be directly sued to recover back taxes 
erroneously or illegally collected. 

Thus it results that in no event could this hill in 

•* i 

equity be maintained. The rule that equity has no 

■ 

jurisdiction where there is a plain, adequatej and 
complete remedy at law is as old as equity jurispru¬ 
dence, and section 723 of the Revised Statutes ! (sec¬ 
tion 267 of the Judicial Code; Title 28, secj 384, 
U. S. C.) is merely declaratory of this rule, j 

VI 

CONCLUSION 


For the reasons stated it is respectively! sub¬ 
mitted that the decree of the Supreme Court bf the 
District of Columbia should be affirmed with costs. 

Leo A. Rover, 

United States Attorney. 
John W. Fihelly, I 

Assistant United States Attorney . 
Charles T. Hendler, 

I 

Special Attorney, Internal Revenue . 

C. M. Charest, ! 

General Counsel, I 

I 

Bureau of Internal Revenue, ! 

! 

Of Counsel. 
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APPENDIX 


United States Circuit Court of Appeals, Sixth 

Circuit 

C. F. Routzahx, Etc., appellant, v. Henry R. 

Tyroler et al., appellees 

Denison, Circuit Judge: The corporation, in 
1920, made its return of income tax for 1919, and 
paid the tax indicated. In 1925, it retired its pre¬ 
ferred stock by paying it off at par. In November, 
1925, the Commissioner assessed against the cor¬ 
poration a deficiency tax for 1919. In February, 
1927, the Commissioner notified the preferred 
stockholders that he proposed to assess against 
them the amount of this deficiency, making such 
assessments against them as “ transferees ” under 
Sec. 280 (a)-l of the Revenue Act of 1926 (Sec. 
1069, Tit. 26, U. S. C. A.) and advising them of 
their right, within sixty days, to file with the Board 
of Tax Appeals a “petition for redetermination” 
(see Sec. 1048, Tit. 26, U. S. C. A.). No such re¬ 
view being asked, he made the proposed assessment 
and demanded payment. The stockholders, appel¬ 
lees here, filed a bill in the court below to enjoin col¬ 
lection, claiming that this Sec. 280 (a)-l is uncon¬ 
stitutional in that its proposed application would 
deprive the stockholders of their property without 

( 40 ) 
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due process of law. The District Court, relying 
upon Owensboro Co, v. Lucas, 18 Fed. (2) 7£)8, 
overruled a motion to dismiss, and, lacking further 
pleadings, granted the injunction. j 

For the purpose of getting at once to what tve 
think the controlling question, but without intimat¬ 
ing opinion, we assume that if Sec. 280 (a)-ljis 
unconstitutional, the assessment against the stock¬ 
holders is not such a tax, or tax proceeding, that ian 
injunction is forbidden under R. S., Sec. 3224 (Sec. 
154, Tit: 26, U. S. C. A.), or Sec. 604, Rev. Act j of 
1928 (Sec. 2604, Tit. 26, U. S. C. A.). | 

In the same way, we assume that the question 
whether 4 ‘any liability at law or in equity” to pay 
this deficiency exists against these stockholders, 
is not one inherently incidental to the taxing poster, 
but is a judicial question beyond the power of Con¬ 
gress to transfer to the administrative category— 
so that the power to decide it with the finality 
necessary to support a distraint as for taxes, cojuld 
not be confided to the Commissioner or to ithe 
Board of Tax Appeals; and assume also that the 
remedy given by paying the tax and suing to | re¬ 
cover, may not be so “adequate” as to bar relief 
in equity. j 

Upon the basis of these same assumptions, pljain- 
tiffs-appellees urge that the opportunity to be lizard 
by the transferee ended with the Board of Tax Ap¬ 
peals and that the absence of any further oppor¬ 
tunity for hearing constitutes a lack of due process 
under the 5th amendment. We think this argu¬ 
ment fails because, in our judgment, the transferee 
has the right to have the whole matter heard by the 
Circuit Court of Appeals in the exercise of its 
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power to review (Sec. 1001, Rev. Act of 1926 ; Sec. 
1124 , Title 26 , U. S.C. A.) ; and where a statute ex¬ 
pressly gives a right to judicial review of an admin¬ 
istrative order before the order can be enforced, 
there is no room to invoke the “due process” clause 
Ben Avon case, 253 U. S. 287, 289; Hurwitz v. 
North, 271 IT. S. 40, 41. It is true that this right of 
review is expressly given only to the “tax payer” 
(Sec. 1224 , Tit. 26 , U. S. C. A .), and that this term 
is so defined in the act (see 1262 (a) - 9 , Tit. 26 , U. S. 
C. A .), that doubt would naturally exist whether 
it was intended to include the transferee from whom 
the tax was being collected; but, even as restricted 
by this definition, the term “tax payer” is not seri¬ 
ously inaccurate when applied to the involuntary 
payer of the tax debt, and he has before the Board 
the rights of a tax payer. (See Sec. 602 ( 913 ), 
Rev. Act of 1928 .) True, the contrary inference 
would follow, from the opinion of the majority of 
the Board in the Cappellini case, 14 B. T. A. 1269, 
but we cannot agree that any estoppel arises, as the 
Board there thought. To say that an act may im¬ 
pose an unconstitutional liability and forbid all 
judicial review except in one way, and then that 
one who ajjpeals for review in the way provided for 
him thereby estops himself to deny the validity of 
the imposition, is, to our minds, an obvious 
solecism. 

Upon the premises we have assumed, to hold that 
the assessed stockholders have no right to review in 
this court, would be to raise at least serious doubt 
as to the constitutionality of Sec. 280 (a)-l; and it 
is a familiar rule that a statute will not be so con¬ 
strued as to raise that doubt unless there is no 
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other interpretation open. Lucas v. Alexander, 279 
U. S. 573. 577. j 

We do not overlook that, again upon the assumed 
premises, perhaps power could not be given to the 
Board of Tax Appeals to find conclusively a fact 
not normally incidental to the taxing power—eJ g., 
that the owner of property was not a purchaser 
from the original taxpayer but was a transferee 
under Sec. 281, and so “liable at law or in equity,” 
and thus destroy the efficiency of the judicial [re¬ 
view. (See Ben Avon case, supra.) That need inot 
be a fatal objection to the theory we are adopting, 
for the statute does not expressly give to the fact 
findings of the Board this effect—which is foijind 
only by inference (see Collin v. Commissioner j C. 
C. A. 6, 32 Fed. (2nd), 753, 754); and such infer¬ 
ence would, of course, at once yield if it led jo a 
serious constitutional doubt. 

In the consideration of this case, we have had the 
benefit of a very complete and forceful argument 
against the constitutionality of Sec. 280 (a)-l, as 
made in the brief of the Amicus Curiae, in Nauts v. 
Clymer, this day decided. | 

The decree is reversed and the case remaqded 
with instructions to dismiss the bill. 

I 
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SECTION 604 OF THE REVENUE ACT OF 1928 DOES NOT LIMIT 
THE JURISDICTION OF THIS COURT TO CONSIDER THE 
QUESTION INVOLVED IN THIS APPEAL. 

The appellee, in his brief (pages 10-18), ad- 

i 

vances the somewhat startling theory j that after 
Congress has established Courts under! the Third 
Article of the Constitution and conferred on them 
general jurisdiction, that it limits this jurisdiction 
by piece-meal legislation prohibiting fhe Courts 
from acting in specific instances such ab was done 
under Section 604 of the Revenue Act of 1928, pro- 
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hibiting any court from issuing an injunction re¬ 
straining the collection from a transferee of a tax 
owed bv a transferor. 

4 / 

The Supreme Court of the United States has 
original jurisdiction only in those cases specifi¬ 
cally provided in the Constitution. In the case of 
Muskrat v. United States, 219 U. S. 354, 55 L. ed. 
249, the Supreme Court, quoting from the case of 
United States v. Ferreira, 13 How. 40, 14 L. ed. 
42, said: 

“In the early days of the government, 
the right of Congress to give original juris¬ 
diction to the Supreme Court, in cases not 
enumerated in the Constitution, was main¬ 
tained by many jurists, and seems to have 
been entertained by the learned judges who 
decided Todd’s case. But discussion and 
more mature examination has settled the 
question otherwise; and it has long been the 
established doctrine and we believe now as¬ 
sented to bv all who have examined the sub- 
ject, that the original jurisdiction of this 
court is confined to the cases specified in the 
Constitution, and that Congress cannot en¬ 
large it. In all other cases its power must 
be appellate.” 

The controversy between the parties to this ac¬ 
tion could never be originally litigated in the Su¬ 
preme Court of the United States. In fact, no 
case involving the constitutionality of a law’ where 
the controversy was between the government and 
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a citizen for an invasion of his rights couljd ever 
be originally tried in the Supreme Court jand if 
Congress may by special act withdraw frpm the 
jurisdiction of the Court special cases by Simply 
prohibiting the court from acting, then the q'itizens 
of this country must look exclusively to Congress 
for relief and the due process clause of the Consti¬ 
tution will become of but little value except! as the 
Congress recognizes its protective power. 

The Supreme Court of the District of Colum¬ 
bia, from whence this case comes, is a Court of gen¬ 
eral jurisdiction; it is unlike the District Courts. 
In the case of the United States v. Morris, 1218 U. 
S. 505, 54 L. ed. 1127, the Supreme Court said: 

“The supreme court of the District is 
one of general jurisdiction. It possesses 
all of the powers which by statute ape con¬ 
ferred upon the circuit and district! courts 
of the United States. D. C. Rep. Stat. 
§§760 and 765. It may be said, indeed, to 
have the usual powers incident to & court 
of equity at the date of the Revolution, not 
incompatible with the changed forhi and 
principles of government, or affected by 
subsequent legislation. Clark v. Matljiewson, 
7 App. D. C. 382.” j 

In the ease of Dodge v. Brady, 240 U. S. 122, 

i 

126, the Supreme Court decided that notwithstand¬ 
ing the provisions of Section 3224, of the Revised 
Statutes, a District court had the power tp grant 
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an injunction in a case apparently within its terms 
if some extraordinary or entirely exceptional cir¬ 
cumstance existed. To the same effect is Bailey 
v. Drexel Furniture Company, 259 IT. S. 20. 

The case of Dodge v. Osborne, 240 U. S. 118, 
121, cited in appellants’ brief (page 18), came to 
the Supreme Court from this Court, the original 
action being instituted in the Supreme Court of 
the District of Columbia, seeking to enjoin the as¬ 
sessment and collection of income taxes, and while 
the Supreme Court, as well as this Court and the 
Supreme Court of the District, decided that the 
assessment of the taxes could not be enjoined, the 
decisions were not placed on the ground that the 
Court was without jurisdiction to decide the ques¬ 
tion but it would not enjoin the assessment because 
of the provisions of Section 3224. The same pro¬ 
cedure was followed in the case of Moore v. Miller, 
5 App. D. C. 413. 

It will thus be seen that this Court, as well as 
the District courts, has always recognized the pow¬ 
er lodged in the United States Courts of original 

w o 

jurisdiction to consider the question as to whether 
or not the collection of the tax could be enjoined. 

It is a thoroughly settled legal principle that 
the Supreme Court of the District of Columbia 
has broader powers than the other courts of the 
United States of original jurisdiction. 

In the case of Kendall v. United States, 12 
Pet. 619, 9 L. ed. 1219, the question was whether 
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or not the Circuit Court of the District of Colum- 

l 

I 

bia had the power to issue a mandamus against the 
Postmaster-General. It was claimed that! the 

i 

Court had no power, under the Act creating it, to 
do so. The Supreme Court, in holding that the 
Courts in the District had the power to adminis¬ 
ter the common law as it existed in Maryland, said: 

I 

“This is done in the State of Maryland, 
subsequent, however, to the 27th of Febru¬ 
ary, 1801. There can be no doubt buij that 
in the State of Maryland a writ of manda- 

«/ i 

mus might be issued to an executive officer, 
commanding him to perform a ministerial 
act required of him by law; and if it would 
lie in that State, there can be no good rea¬ 
son why it should not lie in this district in 
analogous cases. But the writ of njancla- 
mus, as it is used in the courts of the United 

7 i 

States, other than the Circuit Court of this 
district, cannot in any just sense, be aid to 
be a prerogative writ, according to the prin¬ 
ciples of the common law. 

“The common law has not been adopted 
bv the United States, as a svstem in the 
States generally, as has been done with re¬ 
spect to this district.’’ j 

The cases cited on pages 9-18 of appelleejs’ brief 
have no application to this case. ! 


i 

i 



6 


SECTION 604 OF REVENUE ACT OF 1928 IS NOT WITHIN THE 
PRINCIPLES UNDERLYING SECTION 3224 OF THE 
REVISED STATUTES. 

The appellees (pages 18-26 of brief) undertake 
to place Section 604 of the Revenue Act of 1928, 
and Section 3224 of the Revised Statutes in the 
same category and contend that the decisions pro¬ 
hibiting injunctive relief under Section 3224 are 
equally applicable to Section 604. 

Section 3224 does not apply to eases where 
taxes of a transferor are sought to be collected 
from a transferee This fact was recognized by 
the Congress because there would have been no 
necessitv for the enactment of Section 604 if Sec- 
tion 3224 applied. 

Section 3224 of the Revised Statutes was but 
a milepost on the highway of the common law. 
From time immemorial no Court had the power to 
enjoin the collection of a tax on the mere ground 
of illegality or unconstitutionally of the taxing 
act. This principle had been thoroughly settled 
by the Courts of this Country before the enact¬ 
ment of this section. 

In the case of Taylor, Collector, et al., v. Secor, 
et ah, 92 U. S. 575, the Supreme Court thoroughly 
considered the question when an injunction would 
be granted or denied in a tax case and in the same 
opinion considered the reason for the rule prohib- 
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i 

i 
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iting an injunction and also the purpose of jenact¬ 
ing Section 3224 of the Revised Statutes. Ih trac¬ 
ing the source of the principle denying an injunc¬ 
tion and the reason for the enactment of Section 

3224, the Court said: 

. 

. 

“We propose to consider these questions 
for a moment, because the immense Weight 
of taxation rendered necessary by the debts 
of the United States, of the several States, 
and of the counties, cities, and towiis, has 
resulted very naturally in a resort to; every 
possible expedient to evade its force. 

“It has been repeatedly decided that 
neither the mere illegality of the tai com¬ 
plained of, nor its injustice nor irregularity, 
of themselves, give the right to an ihj unc¬ 
tion in a court of equity. Moores v. Smed- 
ley, 6 Johns. Cli. 27; Dodd v. Hartfcjrd, 26 
Conn. 239; Green, v. Munford, 5 R. J.. 478; 
Messert v. Supervisors of Columbia, 50 
Barb. 190; Dow v. Chicago, 11 Walj. 108; 
Hannewinkle v. Georgetown, 15 j Wall. 
548. * * * 

‘ ‘ That there might be no misunderstand¬ 
ing of the universality of this principle, it 
was expressly enacted, in 1867, that ‘no suit 
for the purpose of restraining the Assess¬ 
ment of collection of any tax shall bej main¬ 
tained in any court.’ Rev. Stat., Sect. 3224. 
And though this was intended to I apply 
alone to taxes levied bv the United States, 
it shows the sense of Congress of the evils 
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to be feared if courts of justice, could, in 
any case, interfere with tlie process of col¬ 
lecting the taxes on which the government 
depends for its continued existence. It is 
a wise policy. It is founded in the simple 
philosophy derived from the experience of 
ages, that the payment of taxes lias to be 
enforced by summary and stringent means 

mf 4/ w 

against a reluctant and often adverse senti- 
ment; and to do this successfully, other in¬ 
strumentalities and other modes of proce¬ 
dure are necessary, than those which belong 
to courts of justice/' 

In stating when an injunction would be grant¬ 
ed, the Court said: 

“We do not propose to lay down in these 
cases any absolute limitation of the powers 
of a court of equity in restraining the col¬ 
lection of illegal taxes; but we may say, 
that, in addition to illegality, hardship, or 
irregularity, the case must be brought with¬ 
in some of the recognized foundations of 
equitable jurisdiction, and that mere errors 
or excess in valuation, or hardship or injus¬ 
tice of the law, or any greivance which can 
be remedied bv a suit at law, either before 
or after payment of taxes, will not justify a 
court of equity to interpose by injunction 
to stay collection of a tax. One of the rea¬ 
sons why a court should not thus interfere, 
as it would in any transaction between in¬ 
dividuals, is, that it has no power to appor- 
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tion the tax or to make a new assessment, or 
to direct another to be made by the iproper 
officers of the State. These officers, ind the 
manner in which they shall exercisb their 
functions, are wholly beyond the power of 
the court when so acting. The levy Of taxes 
is not a judicial function. Its exercise, by 
the constitutions of all the States, knd by 
the theory of our English origin, id exclu¬ 
sively legislative. Heine v. The Levbe Com¬ 
missioners, 19 Wall. 660. 

“A court of equity is, therefore, ham¬ 
pered in the exercise of its jurisdiction by 
the necessity of enjoining the tajx com¬ 
plained of, in whole or in part, without any 
power of doing complete justice by making, 
or causing to be made, a new assessment on 
any principle it may decide to be tljie right 
one. In this manner it may, by eiijoining 
the levy, enable the complainant to escape 
wholly the tax for the period of time com¬ 
plained of, though it be obvious that he 
ought to pay a tax if imposed in th^ proper 
manner. 

i 

“ These reasons, and the weight of au¬ 
thority by which they are supported, must 
always incline the court to require a clear 
case for equitable relief before it yvill sus¬ 
tain an injunction against the collection of 
a tax, which is part of the revenue of a 
state.” 

i 

It will be noted from the above opinionj that the 
rule against injunctive relief is grounded on the 
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principle that the Court is without power to make 
the assessment and cannot do equity between the 
parties. 

The reason for the rule is entirely lacking where 
taxes are sought to be collected from a transferee 
of a transferor under Section 280. The reason that 
impels a Court to withhold an injunction prevent¬ 
ing the government from collecting its taxes from 
a taxpayer should be the reason for granting an 
injunction to a transferee where the taxes of a 
transferor are sought to be collected from him. 

The Commissioner of Internal Revenue and the 
Collector cannot administer the equities between 
the parties; these officers can only seize the assets. 
They can make no adjustments between different 
transferees or between the transferor and trans¬ 
feree. The Court has full power to do this. A 
Court of equity would not be hampered in the exer¬ 
cise of its jurisdiction; the Commissioner and Col¬ 
lector would be. 

The necessity for a prompt collection of the tax 
is not present where the Government seeks to col¬ 
lect from a transferee; otherwise the law T would 
have prohibited a sale unless there was a with¬ 
holding of the tax. 

At this point we will concede, for purposes of 
argument, that the same reason must exist for an 
injunction unde}* Section 604 as under Section 
3224, and will apply the rule laid down in the Tay- 
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lor case above to determine whether or not 


la Court 


of equity would have jurisdiction. 

First: A multiplicity of suits will result if the 
tax is collected from any or all of the transferees. 
The Bill of Complaint (R. 1, 2) shows that three 
of the parties plaintiffs are stockholders of the 
Blue Motor Coach Lines, the defunct corporation, 
and each has a different interest in the corporation 
based on his stockholdings. The other plaintiff, 
the Consolidated Coach Corporation, had ho inter¬ 


est in the Blue Motor Coach Corporation, it having 

i 

only acquired its assets. j 

i 

If any one of the plaintiffs paid the tap of his, 


or its, transferor, he, or it, could not recover from 

i 

the United States, because as to it the obligation 

I 

was due and payable. He, or it, would hape to sue 
in a Court of competent jurisdiction for (Contribu¬ 
tion from its co-transferees. If all paidj the tax 
demanded, three of them would be entitled to a 
refund from the United States and the othbr would 


not, although he, or it, could enforce a contribution 


from the co-transferees. 


The Consolidated Coach Corporation, the pur¬ 
chaser of the assets of the Blue Motor Cdach Cor¬ 
poration, could institute a suit against the stock¬ 
holder plaintiffs to recover from them the obliga¬ 
tion it had paid for the corporation, of which they 
were stockholders and whose-assets they had ac¬ 
quired on dissolution. 

i 

i 
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Belief could not be gotten for any of the parties 
paying the tax without a multiplicity of suits and 
on this ground alone a Court of equity would have 
jurisdiction. 

Second: It is alleged (R. 3) that the appellee, 
Commissioner of Internal Revenue, without notice 
to any of them or an opportunity to be heard, noti¬ 
fied the plaintiffs and each of them that he pro¬ 
posed to assess and collect from them and each of 
them $10,36S.61 in taxes, Exhibit “A” attached to 
the petition (B. 6-7), notified the appellants that 
they could appeal from his decision to the United 
States Board of Tax Appeals, but no opportunity 
was given to be heard within the Bureau. 

Section 274-a of the Revenue Act of 1926 pro¬ 
vides that the Commissioner shall notify a tax- 
payer in writing of a proposed deficiency in taxes 
and accord an opportunity to appeal to the Board 
of Tax Appeals. 

Section 280 provides that the same procedure 
shall be followed as to a transferee. Under Rule 8 
of the Board of Tax Appeals before a transferee 
can appeal to the Board of Tax Appeals, he must 
pay a filing fee of $10.00. Separate appeals must 
be filed for each transferee. Four transferees of 
the Blue Motor Coach Lines are parties to this pro¬ 
ceeding and before their case could be presented to 
the Board of Tax Appeals they must pay a filing 
fee of $40.00. 


There can be no recovery of costs incurred in 

•/ 

the trial of a case before the Board of Tax Appeals. 

Section 907 of the Revenue Act of 1926 provides 
tlia,t proceedings of the Board and rules| of evi¬ 
dence shall be as prescribed for the equity Courts 
of the District of Columbia. Under this procedure 
the transferee, if he pursued the only course pro¬ 
vided under the statute to contest his liability, 
would be required to pay a filing fee which he could 
never recover and bear his own costs without re¬ 
covery even though he was successful. 

The Secretary of the Treasury, pursuant to the 
power conferred on him under the law, promul¬ 
gated for the guidance of taxpayers and trans¬ 
ferees, Regulations 74, covering the Revenue Act 
of 1926. Under Article 1211 of these Regulations, 
it is provided that after the Commissioner of In¬ 
ternal Revenue has made an examination jof a re- 
turn and determined that a deficiency in taxes ex¬ 
ists, he shall notify the taxpayer of the proposed 
deficiency and give to him thirty days within which 
to file a written protest against the proposed tax 
and a hearing before the Income Tax Unit;contest¬ 
ing the tax. It is alleged in the petition that no no¬ 
tice was given to the plaintiffs or any of them of the 
proposed deficiency before the sixty-day letter 
complained of was sent. 

Under this state of the record, the action of the 
Commissioner, in sending the sixty-day letter was 
arbitrary and deprived the parties hereto pf an op- 
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portunity to be heard. It is alleged in the petition 
(R. 3) that the appellant, the Consolidated Coach 
Corporation, paid $50,000.00 in cash and executed 
$50,000.00 in promissory notes and exchanged 
$8,500.00 of its preferred stock and $17,000.00 of 
its common stock for the assets of the Blue Motor 
Coach Lines. 

It is also alleged (R. 4) that the plaintiff stock¬ 
holders did not receive any sum in excess of $2,- 
000.00 from the Blue Motor Coach Lines in liquida¬ 
tion of its assets. For the purposes of this appeal, 
these facts must be taken as true and undoubtedly, 
if the Commissioner of Internal Revenue had not 
divested himself of the jurisdiction of this case by 
sending the sixtv-day letter and the plaintiffs had 
been given an opportunity to be heard within the 
Income Tax Unit as provided under the Regula¬ 
tions, the proposed deficiency would have been 
avoided. Because of this, the action of the Com¬ 
mission was arbitrary. 

In the case of Tick Wo v. Hopkins, 118 U. S. 
374, 30 L. Ed. 226, the Supreme Court said: 

“When we consider the nature and the 
theory of our institutions of government, the 
principles upon which they are supposed to 
rest, and review the history of their develop¬ 
ment, we are constrained to conclude that 
they do not mean to leave room for the play 
and action of purely personal and arbitrary 
power. Sovereignty itself is, of course, not 


subject to law, for it is the author and source 
of law; but in our system, while sovereign 
powers are delegated to the agencie^ of gov¬ 
ernment, sovereignty itself remains with the 
people, by whom and for whom all govern¬ 
ment exists and acts. And the la|v is the 
definition and limitation of poweii. It is, 
indeed, quite true, that there must always be 
lodged somewhere, and in some person or 
body, the authority of final decision and, in 
many cases of mere administration the re¬ 
sponsibility is purely political, no appeal ly¬ 
ing except to the ultimate tribunajl of the 
public judgment, exercised eitheii in the 
pressure of opinion or by means of the suff¬ 
rage. But the fundamental right^ to life, 
liberty, and the pursuit of happiness, con¬ 
sidered as individual possessions, | are se¬ 
cured by those maxims of constitutional law 
which are the monuments showing tlie victo¬ 
rious progress of the race in securing to men 
the blessings of civilization under tjbe reign 
of just and equal laws, so that, in thej famous 
language of the Massachusetts jBill of 
Rights, the government of the Common¬ 
wealth ‘may be a government of the ^aws and 
not of men.’ For, the very idea that one 
man may be compelled to hold his liije, or the 
means of living, or any material rigljit essen¬ 
tial to the enjoyment of life, at the mere 
will of another, seems to be intolerable in 
any country where freedom prevail^, as be¬ 
ing the essence of slavery itself.” 
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It is a thoroughly settled rule of law that where 
an executive officer of the Government is author¬ 
ized to promulgate regulations, and he does so and 
the regulations thus published are not in conflict 
with the law, they have the force and effect of law. 
In re Kollock, 165 U. S. 526,41L. Ed. 813; Wilkins 
v. United States, 96 Fed. 837; Prather v. United 
States, 9 App. (D. C.) 82; Coha v. United States, 
152 U. S. 211, 38 L. Ed. 415. 

The Secretarv of the Treasurv and the Com- 
missioner of Internal Revenue having promulgated 
the Regulations giving a taxpayer a hearing within 
the Bureau before appealing to the Board of Tax 
Appeals, the failure to give an opportunity to be 
thus heard before mailing the sixty-day letter, 
makes the act of the Commissioner in mailing the 
sixty-day letter arbitrary and void. This is es¬ 
pecially true when the facts in the case, as in this 
one, clearly show that no demand for taxes would 
have been made if the facts had received the con¬ 
sideration of the Commissioner before the demand. 
In the case of the United States v. Clinkenbeard, 
21 Wall. 65, the Supreme Court said: 

“Is he precluded by any general rule .of 
law from setting up such a defense? Has 
an assessment of a tax so far the force and 
effect of a judicial sentence that it cannot 
be attacked collaterally, but only by some 
direct proceeding, such as an appeal or cer¬ 
tiorari, for setting it aside ? It is undoubt- 
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edly true that the decisions of an assessor or 
board of assessors, like those of all other 
administrative commissioners, are of a 
quasi-judicial character, and cannot be ques¬ 
tioned collaterally when made witjhin the 
scope of their jurisdiction. But if they as¬ 
sess persons, property, or operations Inot tax¬ 
able, such assessment is illegal, anc( cannot 
form the basis of an action at law! for the 
collection of the tax, however effichcious it 
may be for the protection of ministerial of¬ 
ficers charged with the duty of actual collec¬ 
tion by virtue of a regular warrant or au¬ 
thority therefor.” j 

There has not yet been any assessment in this 
case, but if made it would be void under the above 

7 i 

decision because the persons sought to bejassessed 
do not owe the tax. Under such eircumsta|nces, the 
Court has the power to enjoin the assessment in 

i 

advance. j 

We do not controvert the rule of law T lhid down 
by the appellee (B. 23) that conclusions ill a plead¬ 
ing do not state a cause of action but the allegations 
in the bill as to arbitrary conduct on the part of 
the Commissioner of Internal Revenue arb not con¬ 
clusions for the reasons heretofore stated. The 
cases cited on page 23 of appellee’s brief ire not in 
point. | 

In the case of Silberscliein v. United ^tates, 266 
U. S. 221, 224, 69 L. Ed. 258, cited by appellee (B. 
23), the Court said: 
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“The general allegations of the petition 
that the director’s decision was arbitrary, 
unjust, and unlawful, and a usurpation of 
power, are merely legal conclusions. Clear¬ 
ly, the petition does not present a case where 
the facts are undisputed and the only con¬ 
clusion properly to be drawn is one favor¬ 
able to petitioner, or where the law was mis¬ 
construed,, or where the action of the execu¬ 
tive officer was arbitrary or capricious.” 

The facts in this case are not in dispute. Ac¬ 
cording to the allegations of the bill, the taxes were 

not owed by the transferees and the Commissioner 
•/ 

ignored the fact in demanding them. 

In the case of Marquez v. Frisbie, 101 U. S. 473, 
478, 25 L. Ed. 800, cited by appellee (B. 23), the 
Supreme Court said: 

“The rule which governs the courts in the 
effort to correct any error in such decision 
has been so repeatedly stated here as to 
leave no room for doubt or misconstruction. 

“That principle is that 6 The decisions of 
the officers of the Land Department, made 
within the scope of their authority, on ques¬ 
tions of this kind, are in general conclusive 
everywhere, except when considered by way 
of appeal within that department; and that, 
as to the facts on winch their decision is 
based, in the absence of fraud or mistake, 
that decision is conclusive even in courts of 
justice, vlien the title afterwards comes in 
question. But that in this class of cases, as 
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in all others, there exists in the courts of 
equity the jurisdiction to correct mistakes, 
to relieve against frauds and impositions, 
and in eases where it is clear that these of¬ 
ficers have, by a mistake of the law, given to 
one man the land which, on the undisputed 
facts, belonged to another to give j appro¬ 
priate relief.’ Moore v. Robbins, 96 U. S. 
530, 535 (XXIV, 848, 850); Shelley v. 
Cowan (supra ); Johnson v. Towsley 
(supra)” 


Under these decisions the lower Court }iad the 
power to restrain the Commissioner of internal 
Revenue on the facts stated in the bill even! though 
Section 604 of the Act of 1928 is constitutional. 

Third: It is alleged in the bill (R. 5) :| 

“That they invoke the jurisdiction of 
this court because each of the plaintiffs has a 
common interest in the assessment proposed 
to be made by the defendant, and on the fur¬ 
ther ground that the collection of said sums 
would impose an unnecessary and unusual 
hardship on each of them, and woiild take 
from the plaintiffs, and each of thein, large 
sums of money, which would cause great fi¬ 
nancial embarrassment to them, and' each of 
them, and impair their credit and thje power 
to carry on the business in which they are 
engaged, which is the transportation of pas¬ 
sengers as common carrier for hire ? and on 
the further ground that the determination of 
the question herein involved requires con- 


i 
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sideration of tlie Constitution and laws of 
the United States.” 

The appellee says (B. 29), "That this bold 
statement is not sufficient to give an equity court 
jurisdiction.” In the case of Acklin v. Peoples' 
Savings Association, 293 Fed. 392, the Court said: 

"It is easily conceivable that there are 
and must be cases in which the rights and 
property of a taxpayer will be utterly de¬ 
stroyed, if he is compelled to pay an alleged 
tax and pursue his remedy in the depart¬ 
ment. Wherefore, when the facts clearly 
show that the pursuit of the ordinary statu¬ 
tory remedy will inevitably result in such 
destruction, a court of equity may take ju¬ 
risdiction to grant relief and to furnish an 
adequate remedy.” 

No one will contend that the sum sought to be 
collected from the; appellants in this ease is any¬ 
thing but a debt. The Government has never 
sought to collect an obligation of this kind by the 
summary process of assessment and distraint and 
Congress recognized the fact that the executive 
branch of Government was without power so to do, 
otherwise Sections 280 and 604 would have added 
nothing to the existing law. 

The right to sue for a recovery of the sum paid 
to the Government has only been recognized by the 
courts as due process as between the taxpayer and 
the Government. In the case of Lipke v. Lederer, 
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259 U. S. 562, 66 L. Ed. 1065, the Commissioner 
of Internal Revenue sought to assess and collect, 
under the guise of a tax, a penalty for violation of 
the Prohibition Law. The point was urged that 
Lipke could pay the tax and sue for a refuiid; that 

i 

this remedy was adequate. The Court, in holding 
it was not, said: 

7 l 

i 

“Before collection of taxes leyied by 
statutes enacted in plain pursuance of the 
taxing power can be enforced, the taxpayer 
must be given fair opportunity for hearing 
—this is essential to due process of law. Cen¬ 
tral of Georgia R. Co. v. Wright, 207 U. S. 
127, 136 138, 142, 52 L. Ed. 134, 14ljl43, 28 
Sup. Ct. Rep. 47, 12 Ann. Cas. 46^. And 
certainly we cannot conclude, in the absence 
of language admitting of no other construc¬ 
tion, that Congress intended that penalties 
for crime should be enforced through! the se¬ 
cret findings and summary action ofi execu¬ 
tive officers. The guaranties of due process 
of law and trial by jury are not to be for¬ 
gotten or disregarded. See Fontenot v. Ac- 
cardo, 278 Fed. 871.” j 

The same question was decided on thk same 
ground in the case of Regal Drug Company v. 
Wardell, 260 U. S. 386, 392, 67 L. Ed. 318. j 

It is true these were penalty assessments, but 
after all they require no higher degree of proof 
than in the case at bar and the party from whom 

i, 

the exaction was sought in those cases had pre- 


i 
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eisely the same right to sue for a recovery of the 
sum paid as the appellants would have here if they 
paid the tax. The same thing is true in the case of 
Hill v. Wallace, 259 U. S. 44, cited in our original 
brief, pages 60 and 61. 

The Constitution does not contemplate that the 
Commissioner of Internal Revenue and Collectors 
shall have unlimited and uncontrolled power to 
collect taxes owed by a taxpayer, from persons 
having in their possession assets formerly belong¬ 
ing to him without any judicial investigation. The 
cases cited by appellees decided under the provi¬ 
sions of Section 3224 of the Revised Statutes can 
have no application to this ease. The appellee’s 
defense is based largely on those decisions and the 
provisions of Section 3224. 

The very nature of the proceedings under Sec¬ 
tion 280 involves the invasion of the title of a 
transferee and a taking of property which has been 
paid for by an exchange or cash. Such a proceed¬ 
ing cannot and ought not to be based on the ordi¬ 
nary processes of collecting the taxes from a tax¬ 
payer. 

IF SECTION 604 OF THE REVENUE ACT OF 1928 IS UNCONSTI¬ 
TUTIONAL THE APPELLANTS ARE ENTITLED TO AN 

INJUNCTION. 

The appellee, in his brief (p. 28), emphasizes 
the following quotation from the Supreme Court 
in the case of Pacific Whaling Co. v. United States, 
187 U. S. 447, 452: 
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“It is said that unless this application 
can be sustained the petitioner is [without 
remedy, and that there is no wrong [without 
a remedy. While as a general statement, 
this may be true, it does not follow! that it 
is without exceptions, and especially does 
it not follow that such remedy must always 
be obtainable in the courts. Indeed, as the 
government cannot be sued without its con¬ 
sent, it may happen that the only remedy a 
party has for a wrong done by onfe of its 
officers is an application to the sens^ of jus¬ 
tice of the legislative department. ” 

If this doctrine is carried to the extent appel¬ 
lees would have the Court do, Congress would have 
the power to confiscate the property of aj citizen 
without compensation. The presumptiop arises 
under the law that a transferee has paid his own 
taxes and if called on to pay those of another, with¬ 
out any opportunity to be heard in a Cou^t as to 
his liability, he is beyond doubt deprived of his 
property without due process of law. 

In Christie Street Commission Company v. 
United States, 136 Fed. Rep. 329, Eighth Circuit, 
the Court said: 

“The theory that a nation or its govern¬ 
ment should refuse to submit its controver¬ 
sies with its citizens to the adjudication of 
impartial tribunals is but the fast Receding 
echo of the rule that the King can do no 
wrong. There are few more grievous 
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wrongs than the denial bv a nation of a 
hearing and trial of the just claims which 
its citizens may have against it. There is 
no reason whv a government should not sub- 
mit its controversies with its subjects to ad¬ 
judication, or why it should not itself prac¬ 
tice that justice whose administration is the 
great purpose of its existence. Justice de¬ 
mands, and a wise public policy requires, 
that nations should submit themselves to 
the judgments of impartial tribunals, to the 
enforcement of their contracts and to satis¬ 
faction of their wrongs, as universally as in¬ 
dividuals. ? * 

The appellant in his brief lightly brushes aside 
the unconstitutionalitv of Section 604 on the 
ground that it is in pari materia with Section 280 
as urged on pages 43 to 46 of our original brief. 
In the case of In re Henderson's Tobacco, 11 Wall. 
652, 658, 20 L. ed. 235, the Supreme Court, said: 

“All statutes in pari materia are to be 
read and construed together as if they 
formed a part of the same statute and were 
enacted at the same time. ? ’ 

The same statement is made in Harrington v. 
United States, 78 U. S. 356, 369, 20 L. ed. 170. 

In the case of Pollock versus Farmers Loan & 
Trust Company, 158 U. S. 635, 39 L. ed. 1135, cited 
in our original brief, pages 44 and 45, the Supreme 
Court stated the elementary rule that where dif- 
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ferent parts of a Statute on tlie same subject are 
inseparable, if one part is void the whole j act is 
void. Appellee’s brief is entirely silent oh that 
case and the weight of the rule announced there- 
in. If Section 280 is taken out of the lajvv and 
Section 604 left in, it would be inapplicable jto any 
case under the Internal Revenue law. The lan- 
guage of the Section is “no suit shall be! main¬ 
tained in any court for the purpose of restraining 
the assessment or collection (1) of the amount of 
the liability at law or in equity of a transferee of 
property of a taxpayer.” There could never be 
an assessment against a transferee except under 
Section 280 and if Section 604 had been made a 
part of Section 280, when it was originally passed, 
no one would argue that the two were to be treated 
separately. If either was void, the other wOuld be, 
and under the doctrine of pari materia we must 
determine the validity of both as though tli^y were 
enacted at the same time and in the same a<jd. 

i 

The common sense of the proposition Jis that 
if the collection of the tax under Section 280 could 
have been enjoined before the enactment [)f Sec¬ 
tion 604, it could also be enjoined after th^ enact- 
ment of Section 604. 

The ease of Felland v. Wilkinson, Collector, 33 
Fed. (2d) 961, cited by appellee (B. 24-25) “as 
practically on all fours with the facts in the case 
at bar” was a proceeding instituted by a single 
stockholder of a corporation to enjoin the collec- 
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tion of a proposed assessment from him as a trans¬ 
feree of the corporation on account of dividends 
received in liquidation. The facts are not on all 
fours with this case. There is nothing in the opin¬ 
ion to show that other stockholders or other trans¬ 
ferees were involved in the litigation. The diffi¬ 
culties of paying the debt demanded and suing to 
recover were absent in the Felland case. The con¬ 
stitutionality of Section 604 is not discussed in the 
opinion. The Court assumes its validity and rests 
it decision on it, and we presume the question was 
not raised. 

The case of Konowld v. Eaton, not reported, 
cited by appellees (B. 25) is a brief memorandum 
by Judge Burrows of the District Court of the 
United States for the District of Connecticut. The 
facts are not disclosed in the memorandum and the 
constitutionalitv of Section 604 is assumed. 

The case of Mid-Continent Petroleum Corpo¬ 
ration v. Alexander, 35 Fed. (2d) 43, cited in our 
original brief (p. 45) referred to by appellee (B. 
26) was a case where the constitutionality of Sec¬ 
tions 604 and 280 were both considered and both 
held void. So far as we have been able to find, 
this is the onlv case where the constitutionalitv of 

4 / 

Section 604 was considered or urged. The case of 
Routzahn v. Taylor, not yet reported, lately de¬ 
cided by the Sixth Circuit, a copy of the opinion 
found in the appendix to appellee’s brief (pp. 40- 
43) deserves the earnest consideration of this 
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Court. It is in point. Several stockholders were 
sought to be assessed under Section 280 as trans¬ 
ferees of the assets of the taxable corporation. The 
Court assumes the following as a basis for its de- 
cision: 

j 

i 

“In the same way, we assume tljat the 
question whether 4 any liability at la>v or in 
equity’ to pay this deficiency exists ^gainst 
these stockholders, is not one inherently 
incidental to the taxing power, but is a ju¬ 
dicial question beyond the power o^ Con¬ 
gress to transfer to the administrative cate¬ 
gory—so that the power to decide it with 
the finality necessary to support a distraint 
as for taxes, could not be confided to the 
Commissioner or to the Board of T^x Ap¬ 
peals; and assume also that the remedy 
given by paying the tax and suing to recov¬ 
er, may not be so ‘adequate’ as to baif* relief 
in equity.” 

It will thus be seen that the Court rCsts its 
opinion solely on the ground that due process of 

i 

law is afforded by permitting the transferee to 
prosecute an appeal under Sections 1001, 2, |3, 4 of 
the Revenue Act of 1926 to the Circuit Cpurt of 

i 

Appeals or to this Court and there have a de novo 
investigation of the facts. If this premise!is un- 

i 

sound the opinion fails of its own weight because 
that is the sole basis for it. 

i 

Section 904 provides that before an appeal is 
filed with the Board of Tax Appeals, a filihg fee 


i 
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not to exceed $10.00 may be imposed by the Board. 
We have heretofore cited the rule of the Board re¬ 
quiring the payment of this sum before an appeal 
mav be filed. 

Subsection B of Section 906 provides “it shall 
be the duty of the Board and of each division to 
make findings of fact and a decision in each case 
before it.” 

Subsection E of Section 907 provides that the 
principal office of the Board shall be in the Dis¬ 
trict of Columbia but that the Board mav sit in 

4/ 

other places within its discretion. Section 909a 
provides that any witness summoned or whose 
deposition is taken under Section 908 shall receive 
the same fees and mileage as witnesses in Courts 
of the United States and that the fees and mileage 
of the witnesses summoned by the taxpayer shall 
be paid by him. 

Section 911 provides that the Board may award 
damages in a sum not in excess of $500.00 if, in 
their opinion, an appeal is filed with it for delay. 
Section 1001 authorizes a review of the decision of 
the Board by the Circuit Court of Appeals in the 
Circuit where the taxpayer resides or has its prin¬ 
cipal office or the Court of Appeals of the District 
of Columbia. 

Subsection (b) of this Section authorizes the 
appellate courts to adopt rules for the filing of the 
appeal and the conduct of the proceedings on re¬ 


view. 
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Subsection (c) of Section 1001 provides that 
the collection of the tax shall not be stayed! unless 
the taxpayer shall execute to the United States a 
bond double the amount of the deficiency proposed 

to be assessed and subsection (e) of Sectiop 1001 

i 

empowers the Court to which the appeal is i prose- 
cuted to require the petitioner to make aind file 
such undertakings as the Court may require as a 
condition to the review. 

Subsection (b) of Section 1003 gives the. Court 

the power to review in the following language: 

i 

6 6 Upon such review, such courts shall 
have power to affirm or, if the decision of 
the Board is not in accordance with law, to 
modify or to reverse the decision of the 
Board, with or without remanding the case 
for a rehearing, as justice may require.” 

Section 1004 (a) authorizes the Court within 
its discretion to impose damages on the affirmance 
of the Board’s decision if it happens that the ap¬ 
peal is filed for delay. Subsection (b) of th$ same 
Section authorizes the Board to fix and collect fees 
not in excess of the fee fixed by law to be charged 

i 

and collected bv clerks of the District Court for 

* 

preparing and comparing a transcript of thje rec¬ 
ord to be used on appeal. There is no proyision 
in the law for the recovery of any of these expendi¬ 
tures by the taxpayer if he wins his ease. j 
Before going directly to the decision i!n the 
Routzahn ease, it is well to consider the ]proee- 

I 

i 

■ 

i 
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dure before and subsequent to the passage of Sec¬ 
tion 280. 

First: The transferee was sued in the district 
or State, where its principal office or his residence 
was located. 

Second: Under the new procedure, he will in 
all probability have to try his case at Washington, 
a remote distance from witnesses and records. At 
least the law does not guarantee him against this. 

Third: The burden of proof rests on him to 
disprove the claim. 

Fourth: Under the former procedure, the bur¬ 
den of proof rested on the United States. 

Fifth: Before he can litigate he must pay a 
fee without any chance of recovery thereof. 

Sixth: Under the former procedure no fee 
was required. 

Seventh: He must bear the expenses of his 
side of the litigation with no provision for recov¬ 
ery. 

Eighth: Under the former procedure he could 
recover all costs if successful in his defense. 

Ninth: He may incur a penalty if in the opin¬ 
ion of the Board his appeal is frivolous. 

Tenth: No such risk was incurred under the 
former procedure. 

Eleventh: Before a Court review may be had 
of his liability he must give a bond for double the 
amount claimed. 


I 
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Twelfth: No bond was required before judg¬ 
ment under the former procedure. 

Thirteenth: The Appellate Court can o^ly re¬ 
view as to errors of law and not fact. Th^re can 
be no jury trial. 

Fourteenth: Under the former procedure, the 
transferee was entitled to a jury trial on questions 
of fact and if tried by the Court, a trial on the 
facts. | 

The power of the Board of Tax Appeals and 

! 

procedure before it are fully set out in the cipinion 
of the Supreme Court in Old Colony Trusj; Com¬ 
pany v. Commissioner of Internal Revenue, 279 
U. S. 716, 731, 73 L. ed. 918, 928. 

It is evident that Judge Dennison in the Rout- 
zahn case gave but scant consideration, if ^ny, to 
the tremendous burden imposed on a transferee 
by availing himself of what the Sixth Circuit, 
deems due process of law. The Court r^sts its 

i 

opinion on two decisions of the Supreme Court; 
first, Ohio Valley Water Co. v. Ben Avop Bor- 
rough, 253 U. S. 287,299, 64 L. ed. 909, 918; second, 
Hurwitz v. North, 271 U. S. 40, 41, 70 L. ed. 821. 

The Ben Avon case involves the law iof the 


State of Pennsylvania empowering the Public 
Service Commission to fix the rates to be charged 
by companies furnishing water to the cities of 
that State. The Commission had fixed ja rate 
which the appellant contended was confisbatory. 
It appealed to the Court as the statute provided 



i 




and the valuation of its property was increased by 
the lower Court. The Supreme Court of Pennsyl¬ 
vania reversed the decree. A writ of error was 
prosecuted to the Supreme Court of the United 
States. Justice McReynolds, writing for the Su¬ 
preme Court, said: 

“The order here involved prescribed a 
complete schedule of maximum future rates 
and was legislative in character. Prentis 
v. Atlantic Coast Line R. Co., 211 U. S. 210, 
53 L. ed. 150,29 Sup. Ct. Rep. 67; Lake Erie 
& W. R. Co. v. State Public Utility Commis¬ 
sion, 249 U. S. 422, 424, 63 L. ed. 684/687, 
P. U. R. 1919D, 459, 39 Sup. Ct. Rep. 345. 
In all such cases, if the owner claims con¬ 
fiscation of his property will result, the 
state must provide a fair opportunity for 
submitting that issue to a judicial tribunal 
for determination upon its own indepen¬ 
dent judgment as to both law and facts; oth¬ 
erwise the order is void because in conflicts 
with the due process clause, 14th Amend¬ 
ment, Missouri P. R. Co. v. Tucker, 230 U. 
S. 340, 347, 57 L. ed. 1507, 1509, 33 Sup. Ct. 
Rep. 961; Wadley Southern R. Co. v. Geor¬ 
gia, 235 U. S. 651, 660, 661, 59 L. ed. 405, 
411, P. U. R. 1915A, 106, 35 Sup. Ct. Rep. 
214; Missouri v. Chicago, B. & Q. R. Co., 
241 U. S. 533, 538, 60 L. ed. 1148, 1154, 36 
Sup. Ct. Rep. 715; Oklahoma Operating 
Co. v. Love (March 22,1920), 252 U. S. 331, 
ante, 596, 40 Sup. Ct. Rep. 338.” 
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We submit that this case is authority for our 
contention that there is no provision under |:he law 

i 

giving to a transferee a fair opportunity fdr a ju¬ 
dicial investigation of both the law and facts be- 
fore being called on to pay. This case provides 
no precedent for the opinion of Judge Denriison. 

The Hurwitz case involved the construction 
of Section 7336 of the Missouri Revised Statutes 
which authorized the State Board of Health to 

i 

grant and revoke licenses of phvsicians. Th£ Stat- 

i 

ute gave the Board the power to take the testimony 
of witnesses by depositions on notice to parties. 
This Statute had been sustained by the opinion of 

i 

the Supreme Court of Missouri. Two assignments 
of error were alleged; first, that the physician was 
deprived of his license without due process of law 
where proof was taken by deposition; second, that 
the Missouri Statute was void because it put all 

i 

physicians in a single class. The latter efyor is 
not important to this case. 

On the first assignment of error the Supreme 
Court, by Justice Stone, said: j 

i 

“It has been so often pointed out in the 
opinions of this court that the 14th Amend¬ 
ment is concerned with the substance and 
not with the form of procedure as to make 
unnecessary any extended discussion <j>f the 
question here presented. The due process 
clause does not guarantee to a citizep of a 
state any particular from or method of! state 

i 


: 
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procedure. Its requirements are satisfied 
if lie lias reasonable notice, and reasonable 
opportunity to be heard and to present his 
claim or defense, due regard being had to 
the nature of the proceedings and the char¬ 
acter of the rights which may be affected by 
it. Hurtado v. California, 110 U. S. 516, 28 
L. ed. 232, 4 Sup. Ct. Rep. Ill, 292; Maxwell 
v. Dow, 176 U. S. 581, 44 L. ed. 597, 20 Sup. 
Ct. Rep. 448, 494; Louisville & N. R. Co. v. 
Schmidt, 177 U. S. 230, 44 L.ed. 747, 20 Sup. 
Ct. Rep. 620; West v. Louisiana, supra; 
Twining v. New Jersey, 211 U. S. 78, 53 L. 
ed. 97, 29 Sup. Ct. Rep. 14; Washington, 
ex rel . Oregon R. & Nav. Co. v. Fairchild, 
224 U. S. 510, 56 L. ed. 863, 32 Sup. Ct. Rep. 
535.” 

The Missouri law did not require the physician 
to give bond or do any of the things required under 
the Revenue Law before prosecuting his action in 
Court. The Hurwitz case will not make a base for 
the Routzahn decision. 

We believe there is a much more solid founda¬ 
tion for our attack on Section 280 than there is 
for the decision of Judge Dennison. 

Neither of the cases relied on to sustain the 
opinion of the Court in the Routzahn case involves 
laws at all similar to the provision of the Revenue 
Act authorizing appeals from the decision of the 
Board of Tax Appeals. No restrictions or ex¬ 
traordinary burdens were placed either on the pub- 
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lie utility or the physician in the Ben Avcjn or 
Hurwitz cases. 

The Pennsylvania Statute involved in thej Bert 
Avon case was condemned by the Supreme Cburt, 
because the Statute restricted the right of the jpub- 
lic utility to have a Court review and the only 
point of criticism on this account was that the Pub- 

i 

lie Utility Commission rather than the Court de¬ 
termined the basic facts. 

The Ben Avon case is authority for condemn¬ 
ing Section 280 of the Revenue Act of 1926 rather 
than one upholding it. j 

Justice Holmes in the case of Davis v. ifcills, 
195 U. S. 455, 457, 48 L. Ed. 1071, referring to con¬ 
stitutional protection of property, said: j 

“ Property is protected because buch 
protection answers a demand of human na¬ 
ture and therefore takes the place bf a 
fight.” | 

He also said in the same opinion: j 

“ Constitutions are intended to preserve 
practical and substantial rights.” j 

In the case of Wheeler v. Green, decided by the 
Supreme Court, advance opinion, October T^rm, 

1929, 74 L. Ed., page-, Advance Sheet 2, page 

34, the Supreme Court, in discussing the liability 
of stockholders in an insolvent Federal Land Bank 
with a National bank, said: 


i 

i 
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“There is not the same need that the 
stockholder’s liability should be summarily 
disposed of behind his back in Washington 
(Rankin v. Barton, 199 XL S. 228, 232, 50 
L. Ed. 163, 166, 26 Sup. Ct. Rep. 29; Casey 
v. Gatti, 94 U. S. 673, 681, 24 L. Ed. 168, 
170) rather than by the usual proceeding 
of a bill in equity which is brought in the 
neighborhood, in which the stockholder can 
be heard, and by which the assessment, in¬ 
stead of 100 percent, can be adjusted to the 
specific case (Terry v. Tubman, 92 U. S. 156, 
23 L. Ed. 537). The stockholders are to be 
held only 1 ‘equally and ratably. 7 And, to 
say the least, the bill in equity is the most 
likelv way of reaching that result. 77 


In the case of Turney v. Ohio, 273 U. S. 510, 
536, 71 L. Ed. 754, in determining what due process 
of law is, the Court said: 

“In determining what due process of law 
is, under the 5th or 14th Amendment, the 
court must look to those settled usages and 
modes of proceeding existing in the common 
and statute law of England before the emi¬ 
gration of our ancestors, which were shown 
not to have been unsuited to their civil and 
political condition by having been acted on 
by them after the settlement of this coun¬ 
try. 77 

This case involved the construction of an Ohio 
statute w T hich radically changed the procedure 
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from the common law in the trial of certain vio¬ 
lations of the criminal law. i 


An examination of the procedure before the 
enactment of Section 280 of the Revenue ]4ct of 
1926 and prior thereto discloses that a transferee 
by proceeding through the Board of Tax Appeals 
and to the Circuit Court of Appeals to obtain a 
judicial investigation of his liability incurs! a tre¬ 
mendous burden which did not rest upon him un¬ 
der the former procedure. We have theretofore 
contrasted the relative remedies under the two 


methods. 

The first thirteen group classification jshows 
that the transferee could be compelled und^r the 
law to try his case at the capital which is akin to 
the old English Star Chamber proceedings^ He 
would also be compelled to pay a filing fee for the 
privilege of litigating and incur Court costs in 
many instances in excess of the deficiency involved 
in taxes. 

The United States would have been compelled 
to litigate this question in the District courts of 
Kentucky if the proceeding had been under the law 
prior to the enactment of Section 280. Such an 
action would have been in the district of the de- 

i 

fendants where the presence of witnesses could 

i 

have been obtained at little cost. The defendants 
would not have been required to execute a bond 
guaranteeing the performance of the judgment in 
advance of trial. 
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One of the brief but expressive clauses of the 
Magna Charta was “we will sell to no man, we will 
not deny to any man either justice or right.’’ 
From this highly prized and hardly w’on right has 
come our constitutional and fundamental princi¬ 
ples that every citizen shall have a prompt and 
certain remedy by due course of law* for injuries 
winch he may receive in his person or property 
and that he shall obtain such remedy fully without 
being obliged to purchase it. 

The State of Alabama passed an Act providing 
that any person claiming title to real property sold 
for taxes should not be permitted to prosecute any 
suit for the recovery of the property until he had 
deposited in the Court having jurisdiction of the 
case, double the amount of the purchase money 
paid for the property together with all taxes ac¬ 
cruing since the sale, the value of all improve¬ 
ments placed in the property by the purchaser 
under the tax sale, together with the probable cost 
of the suit. The Supreme Court of Alabama, in 
the case of Lassitter v. Lee, 68 Alabama Reports, 
289, in holding this Act unconstitutional, said: 

“We think this section is clearly uncon¬ 
stitutional, as an unwarrantable infraction 
of several provisions of the fundamental law 
of the State. This w^as expressly so held in 
the case of Whitworth v. Anderson, 54 Ala. 
33, and w’e fully concur in the conclusion 
there announced. 
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“ It is an unreasonable condition Attached 
to the right of suit in the courts, and is vio¬ 
lative of Section 12, article 1, of the constitu¬ 
tion of 1868, which declared that ‘n<j> person 
shall be debarred from prosecuting or de¬ 
fending, before any tribunal in thiis State, 
by himself, or counsel, any civil Cause to 
which he is a party.’ Such conditions are 
indirect prohibitions. I 

“It is also repugnant to Section 15 of the 
same article which provided that ; al^ courts 
shall be open, and that every person jfor any 
injury done him, in his lands, goods; person 
or reputation, shall have a remedy by due 
process of law; and right and justice shall 
be administered without sale, denial or de¬ 
lay.’ ” | 

See also the cases of Coburn v. Watson, 18 Neb. 
257, 67 N. W. 171; Riggs v. Martin, 5 Ark. 506, 41 
Amer. Dec. 103. ! 

It is evident that if the Sixth Circuit had con¬ 
sidered the burden imposed on a transferee in ap¬ 
pealing to that Court, it would have concluded that 

due process of law was not accorded in such pro- 

! 

ceedings because of the unreasonable burden im¬ 
posed. 

Judge Dennison, speaking for the Sixth Cir¬ 
cuit in the Routzahn case, says: 

| 

“ We do not overlook that, again upon the 
assumed premises, perhaps pow T er could not 
be given to the Board of Tax Appeals to find 
conclusively a fact not normally incidental 
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to tlie taxing power— e. g., that the owner of 
property was not a purchaser from the orig¬ 
inal taxpayer but was a transferee under 
Sec. 281, and so ‘ liable at law or in equity/ 
and thus destroy the efficiency of the judi¬ 
cial review. (See Ben Avon case, supra.) 
That need not be a fatal objection to the 
theory we are adopting, for the statute does 
not expressly give to the fact findings of the 
Board this effect—which is found only by 
inference (see Collin v. Commissioner, C. C. 
A. 6, 32 Fed. (2d) 753, 754) ; and such in¬ 
ference would, of course, at once yield if it 
led to a serious constitutional doubt.” 

The Collin case, cited to support his conten¬ 
tion, is at variance with the case of Avery v. Com¬ 
missioner of Internal Revenue (C. C. A.), 22 Fed. 
(2d) 6, 55 A. L.iR. 1277, which is cited in Collin v. 
Commissioner, 32 Fed. (2d) 573, as its supporting 
opinion. 

The Avery case is from the Fifth Circuit, de¬ 
cided November 1,1927, and in view of the fact that 
the Sixth Circuit opinion in the Collin case cites 
it as the controlling opinion in reaching its conclu¬ 
sion, we quote from so much of the opinion in the 
Avery case as deals with the question of the Court 
of Appeals reviewing the facts as found by the 
Board of Tax Appeals: 

“The first question to be considered is 
our jurisdiction to review a decision of the 
Board of Tax Appeals. The board was ere- 
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ated by title 9 of the Revenue Act of 1924 
(26 U. S. C. A. §§1211-1222 (Comp. St, 
§6371-5/6 b)), and taxpayers were given the 
right to appeal to the board from decisions 
of the Commissioner of Internal Revenue 

i 

determining a deficiency of taxes. After an 
adverse decision by the Board, the taxpayer 
had no further remedy than to pay the taxes 
and sue to recover them, the same as fr<im an 
adverse decision of the Commissioner, and 
by the statute creating it (Section 900 (g), 
being 26 IT. S. C. A., §1218 (Compi St., 
§6371-5/6 b) ), the findings of the boards were 
made primci facie evidence of the facts there¬ 
in stated in any suit or proceeding by the 
taxpayer. The board was continued $s an 
independent agency in the executive branch 
of the government by the Revenue Apt of 
1926, and by Section 1003 of the saip Act 
(44 Stat. 110) the Circuit Courts of Appeals 
were given jurisdiction to review its (ten¬ 
sions. Section 1003 reads as follows: j 
“See. 1003. (a) The Circuit Courts of 
Appeals and the Court of Appeals of the 
District of Columbia shall have exclusive 
jurisdiction to review the decisions of the 
board (except as provided in Section 2$9 of 
the Judicial Code, as amended); andj the 
judgment of any such court shall be ijinal, 
except that it shall be subject to review by 
the Supreme Court of the United Spates 
upon certiorari, in the manner providejd in 
Section 240 of the Judicial Code, as 
amended. 


i 

j 
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“(b) Upon such review, such courts 
shall have power to affirm or, if the decision 
of the board is not in accordance with law, 
to modify or to reverse the decision of the 
board, with or without remanding the case 
for a rehearing, as justice may require. 

“It was undoubtedly the intention of 
Congress to create an independent board of 
experts to decide impartially between the 
government and the taxpayer, with the right 
to a final determination of the questions pre¬ 
sented in a regularly constituted court be¬ 
fore payment of the tax. It is consistent 

with that intention to sav that it was not 

%/ 

contemplated that the Courts of Appeals 
should be burdened with reviewing the mass 
of evidence usually submitted before a board 
charged with the duty of considering tech¬ 
nical details. 

“It will be noted that the Courts of Ap¬ 
peals have jurisdiction to reverse a decision 
of the board if it is not in accordance with 
law. It is clear from the wording of the 
statute that the jurisdiction given to this 
court is to review only errors of law in a de¬ 
cision of the board, and the inquiry is lim¬ 
ited the same as it would be in reviewing the 
verdict of a jury on a writ of error, if the 
board has acted within its jurisdiction in 
considering the case presented.” 


Since the Avery case was decided, the First 
Circuit has decided in the case of Blair, Commis¬ 
sioner, v. Curran, 24 Fed. (2d) 390, 392, that the 
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Circuit Court of Appeals is limited in its review 
of the Board’s decisions to questions of law.I 
The Eighth Circuit also in the cases of Feeders 
Supply Company v. Commissioner, 31 Fed. j(2d) 
274, 278; Burkett v. Commissioner, 31 Fed. |(2d) 
667, 668; St. Paul Abstract Company v. Commis¬ 
sioner, 32 Fed. (2d) 225; Twin City Tile & Marble 
Company v. Commissioner, 32 Fed. (2d) 229; Pow¬ 
ers Manufacturing Company v. Commissioned, 34 
Fed. (2d) 255; Blair, Commissioner, v. Byers, 35 
Fed. (2d) 326, has decided that the review of the 
Board’s decision in the Courts of Appeals expends 
only to the law and not the facts. 

The Fourth Circuit also in the cases of Atlantic 
Coast Distributors v. Commissioner of Internal 
Revenue, 32 Fed. (2d) 733; Ox Fibre Brush Com¬ 
pany v. Blair, 32 Fed. (2d) 42, has decided tha^ the 
review of the Board’s decision by the Court of Ap- 

i 

peals was confined to the law. 

The Third Circuit has made a like decision in 
Bischoff v. Commissioner, 27 Fed. (2d) 91^ the 
Fifth Circuit in the cases of Burns, et ah, v. (Com¬ 
missioner, 31 Fed. (2d) 399, and E. G. Robichaux 
Company, Ltd., v. Commissioner, 32 Fed. (2d) 780. 

It will be noted from these citations that the 
great weight of authority is to the effect that the 
Court of Appeals may only review the law oil an 
appeal from the Board of Tax Appeals and t|iese 
decisions are in accordance with the plain language 
of the statute itself. 
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The opinion in the Routzahn ease concedes that 
Section 280 of the Revenue Act of 1926 is void, 
likewise Section 604. Injunctive relief was denied 
in that case solely on the ground that the plaintiff 
had an adequate remedy at law; by appealing from 
the decision of the Commissioner to the Board of 
Tax Appeals and from it to the United States Cir¬ 
cuit Court of Appeals where a review of the facts 
was accorded. If the base of the opinion crumbles, 
the superstructure must also fall. When we take 
out of the Routzahn case, the premise for the opin¬ 
ion of the Court, it becomes authority for our con¬ 
tention that the appellants in this case were en¬ 
titled to the relief prayed in the petition. 

CONCLUSION. 

The Supreme Court in the case of Lehigh Val¬ 
ley Railroad Company v. Board of Public Utility 
Commissioners, 278 U. S. 41, 173 L. Ed. 169; said 
that if, for any reason, the remedv at law was not 
available under the due process clause of the Con¬ 
stitution, it was clear resort then might be had to 
a Court of Chancery to protect the rights invaded. 
It is clear that the parties to this appeal do not 
have an adequate remedy at law and for this rea¬ 
son this cause should be reversed. 

George V. Triplett, 
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Attorneys for Appellant. 
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Of Counsel. 



